
 

INTERIM REPORT 
 
May 2020 



 1 

 
CHAIR’S INTRODUCTION 
 
Having been asked to chair this Review because of my background in 

human rights and having no significant experience in the area as a 

practitioner, in the early stages of this Review, I set out to inform myself 

with as much information, evidence and views as possible. 

 

I spent time familiarising myself with the law and aspects of practice. I 

attended conferences and meetings, including meetings of a lived 

experience group. I read extensively – it is obviously an area with a 

wealth of material, including international papers, journals and books. I 

listened to many people – those with lived experience, carers, 

practitioners, professionals, lawyers and members of the judiciary. This 

began my appreciation of the wide range of sincerely held but often very 

different, sometimes incompatible, views held on fundamental aspects of 

mental health law.  

 

Never having appeared or observed proceedings at a Mental Health 

Tribunal, I was offered the opportunity to do so by Laura Dunlop QC, the 

new President of the Mental Health Tribunal for Scotland. With the 

consent of all parties, I was able to do this on 11 March, shortly before 

the Coronavirus Pandemic caused some of the greatest loss and 

disruption that most of us have ever known, with significant restrictions 

on our freedom of movement and association, as well as catastrophic 

damage to lives, health, communities, education and employment. 

Sheriff Reith, recently retired from Edinburgh Sheriff Court, also made 

arrangements for me to observe the proceedings at the Guardianship 

Court on 21 November 2019.  

 

Words like “strange”, “surreal” and “unprecedented” can rarely have 

been used so often and yet, while running the risk of cliché, retained 

their meaning for so many of us. 

In what has been a very short period of time, albeit passing slowly, the 

Coronavirus Pandemic has transformed almost everything in all parts of 

society in most inhabited parts of the planet – who we can see in person, 

where we can go, what we can do, whether we can work, how we 

receive essential services (including health services). 
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Everyone has been experiencing the significant restrictions of 

“lockdown” in their own ways, and, while some easing of restrictions has 

started and there are plans and roadmaps for further easing, the 

difficulties faced by many have been, are, and will be no less severe. 

There are the (at least) tens of thousands in the UK who have died or 

had serious, often continuing, health problems of all sorts during the 

pandemic. It has been some people with existing health problems who 

have suffered the most. What we know of the pernicious nature of the 

disease is that, as with the many disadvantages suffered by too many in 

society, it has been felt unequally. As has been said, we may all be in 

the same storm but we are certainly not all in the same boat.  

 

Through some other Review work I have been doing recently, in looking 

at the exercise by Police Scotland of emergency Coronavirus powers, I 

have been particularly struck by the exacerbation of pre-existing 

inequalities during the pandemic. 

 

And, in the context of the Scottish Mental Health Law Review, some of 

the inequalities are particularly striking when it comes to the impact on 

mental health, especially for those who already suffer from a “mental 

disorder” (NOTE: on the important subject of language and terminology, 

see below). The damage caused by the pandemic to the mental health 

of the country as a whole is not yet fully known or appreciated. The 

damage to those touched by the legislation which we are reviewing will 

become increasingly apparent as services return to normal and those 

with responsibility for care and treatment take early steps towards 

returning all aspects of key relationships to normal, for example, 

returning to important meetings in person where virtual ones have been 

offered during the pandemic.  

 

Understandable concerns were raised when provisions appeared in the 

emergency Coronavirus legislation1 to allow for modifications to some 

important aspects of the Mental Health (Care and Treatment) (Scotland) 

Act 2003, for example, increasing the period of time permitted by way of 

                                                      
1 http://www.legislation.gov.uk/ukpga/2020/7/schedule/9/enacted 
 

http://www.legislation.gov.uk/ukpga/2020/7/schedule/9/enacted
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emergency detention. It was emphasised at the time the emergency 

provisions were passed that these measures would be implemented only 

if necessary, meaning only if the pandemic had overwhelmed, or was 

threatening to overwhelm, crucial aspects of our systems, especially in 

the NHS. While each day has seen a growing list of individual tragedies, 

especially the deaths, the emergency provisions as regards mental 

health have not had to be implemented. Nonetheless, while recognising 

the likely impact of lockdown on the mental health of the nation, the 

understandable focus on physical health will have magnified the adverse 

effect on those of the population who needed support for their mental 

health. 

 

There remains a great deal of uncertainty about how easing will 

progress and, given the unknowns about the virus itself, there can be no 

guarantees that easing of restrictions will be a simple, one-way process 

involving an increased return to normality. The possibility exists that 

some restrictions may have to be reintroduced if the virus spreads 

quickly once more, and, in such circumstances, consideration may yet 

have to be given to implementing the temporary emergency provisions.  

We will continue to monitor the situation, as such changes would almost 

certainly affect what we hear from those directly affected by the 

legislation, as we continue to listen and consult at every stage of the 

Review. 

 

Human rights are central to the work of the Review. It is operating on the 

PANEL principles2 - Participation, Accountability, Non-Discrimination, 

Empowerment and Legality which underpin a human rights based 

approach.  

 
 
 
 
 
 
 

                                                      
2 https://www.scottishhumanrights.com/rights-in-practice/human-rights-based-approach/#the-panel-
principles-1210 
 

https://www.scottishhumanrights.com/rights-in-practice/human-rights-based-approach/#the-panel-principles-1210
https://www.scottishhumanrights.com/rights-in-practice/human-rights-based-approach/#the-panel-principles-1210
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Participation Everyone has the right to participate in decisions which affect them. 
Participation must be active, free, and meaningful and give attention to issues 
of accessibility, including access to information in a form and a language which 
can be understood. 

Accountability Accountability requires effective monitoring of human rights standards. For 
accountability to be effective there must be appropriate laws, policies, 
administrative procedures and mechanisms of redress in order to secure 
human rights. 
 

Non-discrimination 
and equality 

A human rights based approach means that all forms of discrimination must be 
prohibited, prevented and eliminated. It also requires the prioritisation of those 
in the most vulnerable situations who face the biggest barriers to realising their 
rights. 
 

Empowerment People should understand their rights, and be fully supported to participate in 
the development of policy and practices which affect their lives. People should 
be able to claim their rights where necessary. 
 

Legality The full range of legally protected human rights must be respected, protected 
and fulfilled.  A human rights based approach requires the recognition of rights 
as legally enforceable entitlements, and is linked in to national and 
international human rights law. 

 
It is important to acknowledge that, while I was involved in agreeing the 

final Terms of Reference for the Review, the first draft I saw included 

specific reference to social, economic and cultural rights. This was very 

encouraging. It demonstrated the thinking of the Scottish Government in 

setting up the Review. In the world of human rights, social, economic 

and cultural rights are often the poor relations. Understandable 

emphasis is given to civil and political rights and they are important, 

including when it comes to mental health law, but some of the most 

interesting challenge for States comes from social, economic and 

cultural rights. The UN Convention on the Rights of Persons with 

Disabilities (UN CRPD) was also mentioned in the original draft Terms of 

Reference and that Convention, as well as interpretation of the 

Convention by the Committee on the Rights of Persons with Disabilities, 

has been a serious challenge to all its signatories and a catalyst for 

change in several countries. Some of that challenge is controversial but 

the Scottish Government has embraced the challenge and said to those 

of us working on this Review – “tell us how to make it work”. I know that 

many with lived experience have high hopes for the changes they see as 

necessary implications of the Convention. Identifying what those 
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implications are and how they might be incorporated into our mental 

health law is an important part of our work. 

 

Explicit inclusion of these important human rights – social, economic and 

cultural, in addition to civil and political rights, with the interdependencies 

in all of these rights given greater emphasis in the UN CRPD, suggests 

a commitment to implementing any necessary reorganisation of our law 

and structures in mental health in a way that empowers the individual. 

The important central message of the UN CRPD is that persons with 

physical and mental disabilities must be able to enjoy all human rights 

on an equal basis with others and without discrimination related to their 

disability. This means enjoying these rights, with access to appropriate 

support to be able to achieve this where necessary, and having them 

restricted only to the same extent as others. 

 

Those following the work of the Review can remind themselves, as we 

do frequently, of what the Minister for Mental Health, Clare Haughey, 

said when she announced the Review: 

 

“The Scottish Government is absolutely committed to bringing change to 

people’s lives and ensuring that mental health is given parity with 

physical health. 

This Review of the Mental Health Act will take this a step further, 

reaffirming our commitment to creating a modern, inclusive Scotland 

which protects and respects human rights. 

The time is right to examine these issues so that our laws fully reflect our 

ambitions and the needs of those our laws are intended to support. 

As part of the Review we want to gather views from as wide a range of 

people as possible and I am determined to ensure that the views of 

service users, those with lived experience and those that care for them 

are front and centre so they can help shape the future direction of our 

legislation.” 

 

The real test of whether or not laws and their operation are working to 

respect human rights is the experience of those who are subject to such 

laws. Article 4(3) of the UN CRPD explicitly states: 
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“In the development and implementation of legislation and policies to 

implement the present Convention, and in other decision-making 

processes concerning issues relating to persons with disabilities, States 

Parties shall closely consult with and actively involve persons with 

disabilities, including children with disabilities, through their 

representative organizations.” 

 

For this reason, the views and experiences, and meaningful involvement 

of, persons with lived experience or mental disorder and their families 

and carers is, and will continue to be, central to this Review.   

 

The Minister for Mental Health said that views from those with lived 

experience should be “front and centre” in the Review. To help to ensure 

this, we have followed the approach adopted by the Independent Review 

of Learning Disability and Autism in the Mental Health Act (IRLDAMHA – 

for details, see below), consistent with the PANEL principles, of having a 

50/50 balance of lived experience and others on our Advisory Groups to 

date. As we establish more Advisory and other groups, we will do the 

same. We wanted to make it clear that lived experience is represented 

and involved in every aspect of the Review. To ensure that this happens, 

and is obvious to all, our Executive Team has two members who come 

with directly relevant lived experience as well as two from a 

professional/academic background. 

 

Lived experience does not exist in a vacuum. I know that lived 

experience is not confined to any particular group of individuals - those 

working with me who have lived experience bring a host of other 

experience, skills, talent and networks to the Review. And many 

professionals and others involved in relevant care and treatment have 

their own lived experience. All of those working in this Review, in the 

secretariat, Advisory Groups and Executive Team, are working together 

without arbitrary or other distinctions. For the sake of transparency and 

integrity of the process, especially to make sure that the involvement of 

those with lived experience is, and is seen to be, “front and centre”, our 

website and publications may mention relevant lived experience of some 

of us but we are all equal members of the Review Team. 
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We have seen a recent example of a human rights-based review in this 

area in the IRLDAMHA 3. Andy Rome and his team adopted the PANEL 

principles in their work. Lived experience was reflected in each of their 

four Advisory Groups. I have spoken to Andy and his team several 

times, read drafts of their recommendations and also spoken to some of 

those who participated in the Advisory Groups. Those with lived 

experience felt that these smaller groups, with three lived experience 

advisors and three professional advisors, worked well. I have therefore 

adopted this aspect of their methods of working for our Review, using 

smaller Advisory Groups with lived experience as well as other advisors. 

I am grateful to all involved in the IRLDAMHA for their assistance and 

inspiration. 

 

Using human rights as a framework for our thinking also lends itself to 

looking at mental health law in the Scottish context but also in 

international terms. Scotland is not the only country which is seriously 

considering the implications for mental health law of, in particular, the 

UN CRPD. We are in contact with networks in many other countries 

where the law has changed, is changing or is subject to Review. Again, I 

have been struck by the generosity of those working in, and affected by, 

the area of mental health in other countries. We can learn lessons from 

the law and practice elsewhere, good and bad, while always ensuring 

that we do not lose sight of the Scottish perspective. Jill Stavert has also 

used some of the learning from elsewhere to produce a literature review 

to assist with the work of the Compulsion Advisory Group. Similar 

papers will be produced in other workstreams in other groups working in 

the Review. 

 

I must say a little about language and terminology in this introduction. 

From the earliest stages of the Review, it has been clear to me that 

mental health law is an area where the language used matters a great 

deal, perhaps even more so than in other areas of the law. In Scotland, 

in centuries past, language was used to describe those with mental 

illness which is offensive to the modern ear. The Lord President of the 

Court of Session, Lord Carloway, gave a talk to the Members’ 

                                                      
3 https://www.irmha.scot 
 

https://www.irmha.scot/
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Conference of the Mental Health Tribunals for Scotland in November 

2019 which was entitled “Furiosity to Care and Treatment”. Lord 

Carloway gave a brief history of some of the relevant language, 

recognising its importance and suggesting that the 2003 Act had settled 

on a much better formulation, with mention of care and treatment in the 

title of the Act, building on what he described as the improvement in 

language introduced by the 1960 Act which first used the term “mental 

disorder”, “a neutral, accurate term, which has not, as yet at least, like its 

predecessors, subsequently become pejorative.” And yet, for many with 

lived experience “mental disorder” is a pejorative term. The journey of 

our language in mental health law is not over and the legal vocabulary 

will hopefully continue to improve through the work of this Review. There 

may be times when we use expressions like “mental disorder” but that 

will be necessary because it is used in the current legislation. 

Meantime, please be assured that we are aware that many see some of 

the terms used as pejorative, patronising and exclusionary. We will try to 

address this. 

 

I confess that, at times, the enormity of the task and the weight of 

expectations leave me feeling daunted. On the other hand, I have been 

sustained and inspired throughout by a number of things – the 

importance of the Review; the generosity and insightful assistance of 

those working with, or affected by, the law at the moment; and the 

contribution of all colleagues working with me on the Review. 

 

The importance of the Review will be obvious to anyone reading this 

report. This is the first major Review of the 2003 Act since its 

introduction. It is a Review that is intended to provide a refreshed human 

rights informed basis for our law which will endure. 

It is important because it is important to people – not “people” meaning 

the public, but “people” meaning the countless individuals who are 

touched by our mental health law – those with mental illness, with 

learning disabilities and autism, with dementia, and their carers, families 

and communities. 

 

From the very earliest stages of the Review, I have been struck by the 

incredible generosity of people who have been touched by our law, 
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especially those who have suffered bad experiences and additional 

trauma. Somehow, many of those to whom I have listened, have risen 

above their own experience and come forward to say – “change it, not 

for me, but for all of those others now and those yet to come.” 

 

I have been impressed by many of the practitioners who have spoken to 

me, often coming over for a quiet word at coffee breaks during 

conferences. Insights, experience and wisdom have been shared with 

me which have made sure that I understand that a Review merely of the 

black letter of the law would not be enough because, as a result of 

shortfalls in resources of all sorts, what the law says is not always what 

happens. In all good faith, some practitioners have described work-

arounds which have become established to achieve particular ends 

when abiding by the letter of the law would thwart those ends and 

prejudice the individuals supposedly at the heart of the processes. If 

such work-arounds are thought necessary to make the law work, the law 

needs to be changed and made more honest, rather than relying on a 

patchwork of ad-libbed responses designed to support and treat 

individuals. 

 

And, whenever I am feeling daunted by the size of the task, I look at my 

colleagues on the Executive Team, Secretariat and Advisory Groups 

and know that we can succeed in making our mental health law once 

again a world leader. 

 

It appears to me that this Review will not be a journey in which we 

proceed with unanimity at every stage from those with an interest in our 

work. There are strong views which will not change. Some, at least, of 

these views appear irreconcilable. If I am right about that, there will 

come stages when decisions and recommendations will have to be 

made with which some will disagree. In that event, I want to make sure 

that all those who want to be heard can see that they have been heard, 

and, even if they disagree with recommendations, they will understand 

that their views have been heard and have helped to shape the final 

outcomes. 

 
 
John Scott QC Solicitor Advocate 



 10 

in Phase  

PHASES AND TIMESCALE OF THE REVIEW 

 
Originally, we envisaged the Review taking place in three Phases. 

 

Phase 1 

 

This Phase was primarily based around gathering views and 

experiences (sometimes, including in this report, referred to as the Call 

for Evidence - for details of which, see below). 

 
Phase 2 

 

Identifying what could happen differently to address the issues 

highlighted in Phase 1. 

 

Phase 3 

 

Obtain opinions on recommendations for change to mental health law 

and practice before publishing a final report. 

 

At each stage, as with the IRLDAMHA (see below), we intend to publish 

and discuss the evidence gathered and indicate some preliminary 

thinking and how each Phase will inform the next. The Coronavirus 

pandemic has obviously impacted on our ability to consult proactively in 

Phase 1 in the way we had originally planned and arranged. It has also 

affected the timetable, with a necessary and appropriate extension of 

time for making submissions. Although this report gives an indication of 

some of the themes and other matters raised in the evidence received 

so far, it will be appreciated that the evidence received does not lend 

itself to simple analysis. We will continue to work on analysing the 

responses and ensure that they inform the next Phase, publishing them 

when we have concluded our analysis. We expect also to receive 

evidence from individuals, groups and organisations in Phase 2 which 

they were unable to submit during the Call for Evidence.  

 

Taken together, this means that aspects of Phase 1 will continue into 

Phase 2. Consequently, I will also publish a further Interim Report in or 
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around December 2020 to update on these residual aspects, reflect on 

lessons from the evidence in its entirety and make suggestions as to 

how Phase 2 might continue and develop towards Phase 3. If it is 

possible, we will try to make any interim recommendations that seem 

appropriate, perhaps around issues of awareness-raising and other 

aspects of the law which can be addressed without the need for 

legislative change. 

 

Progress in Phase 2, and concluding the residual aspects of Phase 1, 

will depend to some extent on the easing of restrictions imposed to 

prevent further spread of the virus. We will continue to do as much as 

we can as soon as we can, using whatever modified techniques and 

platforms are necessary to ensure that the Review progresses as a 

transparent and participative process. 

 

We will also look at how the other two pieces of legislation – Adults with 

Incapacity (Scotland) Act 2000 (AWI Act) and Adult Support and 

Protection (Scotland) Act 2007 (ASP Act) - should be included in our 

work.  

 

We will consider the report of the IRLDAMHA (including the response of 

the Scottish Government to the report when it is published), the 

extensive work which has already been done to review the Adults with 

Incapacity (Scotland) Act, and all other work of relevance to our Terms 

of Reference. 

 

All of this will necessarily affect the overall timescale of the Review. I 

had hoped to be in a position to attach dates to Phases 2 and 3, even 

giving an indication as to when the final report might be produced. Given 

the extent of disruption caused by the current pandemic, I propose 

instead to do this in the Interim Report in December by which time we 

will hopefully have a clearer idea of what will remain by way of 

restrictions that may affect our work. 
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EXECUTIVE TEAM 

 

The Executive Team decides the strategy and, assisted by the 

Secretariat, drives the momentum of the Review. As we are doing much 

of our work assisted and guided by Advisory Groups, Executive Team 

members have taken responsibility for leading on particular areas. In 

addition, as Chair, I will try to attend as many meetings as possible, in 

addition to those where I am joint lead within the Executive Team.  

 

The Executive Team members leading in each of the Advisory Groups 

are: 

 

 Communications and Engagement (work commenced in 

November 2019) – Karen and John 

  

 Compulsion (work commenced in November 2019)   - Graham and 

John 

  

 Capacity and Support for Decision Making (arrangements 

underway to establish this group using appropriate platforms to 

allow meetings and engagement) - Jill and John 

  

 Children and Young people (arrangements underway to establish 

this group using appropriate platforms to allow meetings and 

engagement) – Colin and Karen 

  

 Social, Economic and Cultural Rights (arrangements underway to 

establish this group using appropriate platforms to allow meetings 

and engagement) – Colin and Graham 

  

 

SECRETARIAT 

 

Five experienced civil servants joined the Review team over the course 

of several months, with the Secretariat team completed only shortly 

before lockdown. During the Coronavirus pandemic, three of the 

Secretariat were drafted back into other duties necessitated by aspects 
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of the Scottish Government’s response to the pandemic. This has 

restricted some of our activities, albeit the two who have remained have 

continued to work hard on analysing responses to the Call for Evidence, 

attending virtual meetings, supporting the Executive Team and preparing 

for the new Advisory Groups and Phase 2. 

 

 

FUTURE WORK – ENGAGEMENT AND CONSULTATION DURING 

RESTRICTIONS CAUSED BY CORONAVIRUS 

 

Our Review was established at a time when engagement and 

consultation could happen in a number of ways, to try to ensure that we 

heard the ‘quieter voices”, sometimes referred to as “hard to reach 

groups” (not a term we will use as it might suggest a degree of blame 

where it is circumstances which operate to exclude).  

 

Digital exclusion is a feature which cannot be ignored. One of our key 

methods of addressing it is by use of networks, groups and forums. We 

have already done some work to survey the landscape of mental health 

in Scotland and prepare a list of relevant networks, groups and forums. 

Given the breadth of our Terms of Reference when it comes to social, 

economic and cultural rights in this area, our list is extensive.  

Approaching engagement in this way also allows us to engage by using 

trusted local sources. It also allows us to ensure that we recognise the 

issues in all areas of Scotland, where different experience seems to 

occur sometimes simply because of the geography.  

 

Some of the networks, groups and forums have started to establish 

methods of communication to allow them to work and offer support to 

each other during lockdown. It may be that some of these methods will 

be of use even if restrictions are removed completely. In the meantime, 

as we approach Phase 2, we ask you to let us know how best to 

continue to engage with you. We are keen to fit in with your new 

methods of working, and can take part in virtual meetings, perhaps even 

more readily than was the case at the start of the Review. Please share 

your experience and suggestions to allow us to engage as fully as 

circumstances permit. You can do this by emailing us at 
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secretariat@SMHLR.scot or using the contact page on our website - 

https://www.mentalhealthlawreview.scot/contact 

 

We realise that this will not work for everyone and look forward to 

returning to actual meetings just as soon as it is possible. 

 

 

ADVISORY GROUPS 

 

It was clear to us that, as happened in the IRLDAMHA, workstreams and 

themes would be best addressed in smaller working groups, with 

Advisory Groups identified as appropriate in the relevant areas. These 

Groups advise how best to obtain relevant evidence in each of the 

different areas.  

 

Communications and engagement are key, given the scale of the 

Review and the need to be able to listen to as many people as possible, 

including those with lived experience, as well as carers, professionals 

and practitioners. This was the first Advisory Group we established and 

it has met several times (minutes on our website4). 

The other Advisory group so far established and having met several 

times is the Compulsion Group (minutes on our website5). 

 

We will consider the need for other groups, whether Advisory Groups, 

Expert Panels or other forms of working group, as we finalise our 

analysis of the responses to the Call for Evidence. 

 

Meantime, on the basis of some of the earlier responses to the Call for 

Evidence, as well as informed by issues raised in meetings and other 

engagement, we decided to establish groups looking at three other 

areas - Capacity and Support for Decision Making, Child and Adolescent 

Mental Health Services (CAMHS), and Social, Economic and Cultural 

Rights. 

 

                                                      
4 https://www.mentalhealthlawreview.scot/workstreams 
 
5 https://www.mentalhealthlawreview.scot/workstreams 

mailto:secretariat@SMHLR.scot
https://www.mentalhealthlawreview.scot/contact
https://www.mentalhealthlawreview.scot/workstreams
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Communications and Engagement Group 

 

Terms of Reference 

 

To advise on how to communicate and engage with people about the 

Review. To include developing a communication strategy and 

considering what tools to use so people can tell us about their 

experiences and views.  

 

This Group played an important role in developing the approach and 

questions for the Call for Evidence. We were keen to ensure that the 

questions were not prescriptive and gave people a chance to ‘tell their 

story’. 

 

We are aware that examples from real life are often the best way to 

illustrate matters raised in reports. These are often called “Case 

Studies”. In this Group, Dean Robertson suggested that they might be 

called ‘Shared Stories” instead, to better reflect the human aspect of 

what is being described and avoid the rather clinical implications of the 

other term. 

 

Our most recent discussions have included: 

 

 Focus changed to reflect COVID-19 situation and the resulting 

inability to meet people face to face for the time being  

 Increased presence on social media – YouTube interview with the 

Chair answering questions from Irene Oldfather (Alliance Scotland 

and Communications Group member) - 

https://www.youtube.com/watch?v=PtWez1Tbo4w; similar film 

featuring the Chair providing an update in answer to questions by 

Sophie from the secretariat - 

https://www.youtube.com/channel/UC9-nBlB0QGaD2egQrC7r1Og 

 Telephone contact with people who have responded to call for 

evidence with request to meet 

 Extension of call for evidence to end of May 

https://www.youtube.com/watch?v=PtWez1Tbo4w
https://www.youtube.com/channel/UC9-nBlB0QGaD2egQrC7r1Og
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 Monthly newsletter to be distributed widely with progress on 

Review 

 

 

 Compulsion Group  

 

Terms of Reference 

 

To advise on how the Review can obtain and evaluate evidence about 

the way persons subject to compulsion, both civil and forensic, under the 

Mental Health (Care and Treatment)(Scotland) Act 2003 receive care 

and treatment, including consideration of use of medication and other 

regulated treatments, the way compulsion has developed since the Act 

came into force and the availability of alternatives to compulsion. 

 

The Group has given initial consideration to a literature review by Jill 

Stavert and requested further information. This literature review by Jill 

Stavert will be published shortly. It focuses on jurisdictions where law 

reform has actively engaged with the UN CRPD with a view to 

establishing the extent to which an evidence base currently exists in 

terms of examples of good practice and lessons learned. 

The next meeting was to be arranged once the Mental Welfare 

Commission (“MWC”) advised what they could provide by way of 

research into increase in numbers of compulsory measures (MWC 

resources have been redirected, entirely understandably, to address 

matters arising due to the pandemic). This work is likely to be postponed 

now until the second half of 2020. Consideration is being given to what 

work can be taken forward in the meantime on this workstream. 

                                                            

 

Capacity and Support for Decision Making Group        

  

Terms of Reference 

 

To consider how the Review can obtain and evaluate evidence about the 

way capacity and significantly impaired decision-making (SIDMA) is 

assessed, the use of capacity or SIDMA as a threshold for compulsion in 
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mental health and incapacity legislation, how decision making autonomy 

could be maximised, and how greater effect could be given to supported 

decision-making.  

 

We are acutely aware of the strong opinions and challenges that exist in 

relation to these issues. We therefore wish to ensure that final Review 

recommendations relating to these matters are based on robust 

evidence and adherence to human rights principles.   

 

Although not yet established, arrangements are in place to start the work 

of this Group and the following preliminary work is currently being 

undertaken: 

 

 Sandra MacDonald, former Public Guardian, has been asked to 

conduct a survey and provide a report on the delivery of capacity 

and SIDMA assessments across Scotland.  The objective of this is 

to ascertain who makes such assessments, how and when they 

are made and the perceived quality of such assessments; and 

whether or how this can be improved.  

 Jill is ensuring that the group will have up to date knowledge of 

research and academic literature available on capacity 

assessment and supported decision-making and provide a 

summary of how, or if, capacity assessments and thresholds and 

supported decision-making are reflected in the laws of other 

jurisdictions and, where available, information on how this 

operates in practice  

 There will be consideration given to arguments for and against the 

use of capacity thresholds in mental health and capacity 

legislation  

 Working through the papers provided by the Mental Health and 

Justice project (based at King’s College London) for relevance  

 In light of some responses to our consultation, consideration is 

being given to establishing a sub-group within this workstream to 

look at advance statements.  

 An initial list of experts to support the workstream has been agreed 

and invitations issued. We intend to involve experts from both 
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Scotland and also, in due course, the rest of the UK and 

internationally.   

  

 

Children and Adolescent Mental Health Services (CAMHS) Group 

 

Draft Terms of Reference (to be finalised at first meeting of group) 

 

To review developments in mental health law and practice in relation to 

children and young people since the 2003 Act came into force, and 

make recommendations to the Executive Team, with specific 

consideration of 

- The duties in the 2003 Act relating to children and young people 

- The interaction between mental health and child law and practice 

- The implications of incorporation of the UN Convention on the 

Rights of the Child for mental health law 

- The findings of the Children and Young People’s Mental Health 

Task Force, the Youth Commission on Mental Health Services and 

the Care Review. 

 

Within the terms of reference, some of the issues the group may wish to 

consider include: 

 

 Gaps in current services, and how a human rights based approach 

to mental health law can help to address these 

 Transitions and moves between services and agencies 

 Safeguards for treatment interventions 

 Accountability and monitoring of services supporting children and 

young people with mental disorders  

 Access to advocacy, support for decision making, and generally 

empowering children and young people in mental health services 

and non-consensual treatment  

 Rights of parents, confidentiality, information sharing.  
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The review will also consider the use of a Child Rights and Wellbeing 

Impact Assessment6 (CRWIA) to inform all its recommendations. 

 

 

Background 

 

There is a high level of interest in improving the mental health of children 

and young people, and it forms a significant element of the current 

mental health strategy. This runs from the population level (improving 

mental wellbeing of children as a whole, or groups such as care 

leavers), through access to services such as psychological support, to 

addressing gaps in specialised and intensive in-patient care.  

 

The Mental Health (Care and Treatment) (Scotland) Act 2003 is 

generally understood to be most relevant where someone (including a 

child or young person) is subject to compulsory treatment. In many 

respects the law concerning compulsion is the same for children as for 

adults but the Act contains a number of specific provisions intended to 

protect the rights of children and young people7.  

 

Section 2 of the Act makes specific provision as regards securing the 

welfare of any child in respect of care or treatment given under the Act.  

A person discharging any function under the Act must do so in the 

manner that appears to that person to best secure the welfare of the 

child, take into account the wishes and feelings of the child and any 

views of the carers and the importance of providing appropriate services 

to that child. Section 23 requires health boards when they admit children 

to hospital (whether voluntarily or not) to provide ‘such services and 

accommodation as are sufficient for the particular needs of that child or 

young person’. The Act also amends s14 of the Education (Scotland) Act 

1980 so that education authorities must make special arrangements for 

the education of children subject to compulsory care under the 2003 Act.  

  

There are additional safeguards for informal (e.g. non-detained) patients 

under the age of 16 relating to certain treatments.   

                                                      
6 https://www.gov.scot/publications/childrens-rights-wellbeing-impact-assessments-crwia-guidance/  
7 For the purposes of the Act a child is a person under 18. 

https://www.gov.scot/publications/childrens-rights-wellbeing-impact-assessments-crwia-guidance/
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However, there are no specific legal safeguards in relation to the 

practice of restraint – either in mental health or other settings. The 

Scottish Children and Young People’s Commissioner issued a highly 

critical report investigation report into restraint and seclusion in schools 

in 20188. 

 

The number of children who are in-patients in mental health services at 

any one time is small. The fifth 'Mental Health & Learning Disability 

Inpatient Bed Census' was carried out by the Scottish Government and 

NHS Boards as at 23:59, 28th March 2019; 

 

 52 patients in the 2019 Census were aged under 18 

 21 patients were aged 15 or under, 31 were aged 16 to 17 

 46 of 52 patients aged under 18 were in either a Children's 

Unit or Young Person's unit 

 

The Mental Welfare Commission has highlighted the issue of mentally ill 

children being admitted to adult or non-specialist wards. Although the 

numbers are small, this is an extremely vulnerable group.  

 

One area of concern is the overlap between children with known or 

suspected mental disorders, and children classified as having additional 

support needs or social, emotional and behavioural difficulties. The 

mental health, childcare and special educational systems all operate 

differently, with complex and sometimes conflicting legal frameworks. 

 

We also wish to consider what role the law may have to play in 

addressing wider gaps in support, which have been highlighted by the 

Task Force on Children and Young People’s mental health led by the 

late Dr Denise Coia9, and the Youth Commission on Mental Health 

Services.10 

                                                      
8 https://cypcs.org.uk/investigations/investigation-restraint-and-seclusion/ 
9 A report on the preliminary view and recommendations from the Chair was produced in September 
2018.  The Taskforce Delivery Plan  were published in December 2018 and  the Task Force 
Recommendations in July 2019. [LINKS TO INSERT] 
 
10 The Youth Commission on Mental Health Services Report was published in May 2019. [LINK TO ADD] 

https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.gov.scot%2Fpublications%2Fchildren-young-peoples-mental-health-task-force-preliminary-view-recommendations%2F&data=02%7C01%7Ckmartin%40carers.org%7Cfec8615702e44717f54c08d7bac722df%7Cab2c7765872f4cfab4d076f738a2ac3d%7C1%7C0%7C637183236766676690&sdata=ExFgiy%2Fd5alTwYl%2BVHw3%2ByhZnrsve3fKOqVRFQb0KoI%3D&reserved=0
https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.gov.scot%2Fpublications%2Fchildren-young-peoples-mental-health-task-force-preliminary-view-recommendations%2F&data=02%7C01%7Ckmartin%40carers.org%7Cfec8615702e44717f54c08d7bac722df%7Cab2c7765872f4cfab4d076f738a2ac3d%7C1%7C0%7C637183236766676690&sdata=ExFgiy%2Fd5alTwYl%2BVHw3%2ByhZnrsve3fKOqVRFQb0KoI%3D&reserved=0
https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.gov.scot%2Fpublications%2Fchildren-young-peoples-mental-health-taskforce-delivery-plan%2F&data=02%7C01%7Ckmartin%40carers.org%7Cfec8615702e44717f54c08d7bac722df%7Cab2c7765872f4cfab4d076f738a2ac3d%7C1%7C0%7C637183236766686686&sdata=WduLkyclkyiHoV8hwRx8c5H31XJEFfVHl9xEMNlp1Jw%3D&reserved=0
https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.gov.scot%2Fpublications%2Fchildren-young-peoples-mental-health-task-force-recommendations%2F&data=02%7C01%7Ckmartin%40carers.org%7Cfec8615702e44717f54c08d7bac722df%7Cab2c7765872f4cfab4d076f738a2ac3d%7C1%7C0%7C637183236766686686&sdata=tvU0qC%2B2uq4e6ipxUZOjS00A5D%2FJTbpz3MNf9f7VTBI%3D&reserved=0
https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.gov.scot%2Fpublications%2Fchildren-young-peoples-mental-health-task-force-recommendations%2F&data=02%7C01%7Ckmartin%40carers.org%7Cfec8615702e44717f54c08d7bac722df%7Cab2c7765872f4cfab4d076f738a2ac3d%7C1%7C0%7C637183236766686686&sdata=tvU0qC%2B2uq4e6ipxUZOjS00A5D%2FJTbpz3MNf9f7VTBI%3D&reserved=0
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The United Nations Convention on the Rights of the Child (UNCRC) sets 

out the civil, political, economic, social and cultural rights to which all 

children are entitled, regardless of their circumstances or background. 

 

The UNCRC underpins Part 1 of the Children and Young People 

(Scotland) Act 2014, and requires continued consideration of steps 

which would, or might, secure better or further effect in Scotland of the 

UNCRC and to promote public awareness and understanding of 

children’s rights.    

 

The Scottish Government has committed to introducing legislation this 

year which would incorporate the UNCRC into domestic law in Scotland. 

This will not only be relevant for the work of the CAMHS group, but may 

help inform our consideration of how economic, social and cultural rights 

can be better secured for all people affected by mental health law. 

 

 

Social, Economic and Cultural Rights Group 

 

Draft Terms of Reference (to be finalised at first meeting of group) 

 

To identify legal and policy measures which could be taken to ensure 

that the social, economic and cultural rights of people who are potentially 

subject to the 2003 Act are secured, and to make proposals to the Chair 

and Executive for consideration. 

 

Within these terms of reference, the group may wish to look in particular 

at the following issues: 

 

Identify relevant social, economic and cultural rights of particular 

significance for mental health 

- Identify what is most important to service users and carers 

- Map out how far these are addressed in current legislation and 

policy, and main gaps 
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- Consider proposals to incorporate human rights in domestic law – 

what will this mean, and how far will it address the needs of mental 

health service users 

- Identify extent to which mental health legislation can specify 

meaningful duties in respect of ESC rights 

- Identify other tools to support their realisation (funding, monitoring, 

policy guidance etc.)  

- Progressive v immediate realisation – how definite and immediate 

do we need the rights to be? 

 

 

Background 

 

Economic, social and cultural rights cover a broad range of human rights 

and are guaranteed in international human rights treaties to which the 

United Kingdom is legally bound11 and include rights relating to the 

workplace, social security, adequate housing, food, water, health care 

and education.  

 

The most relevant rights for the purposes of the Review are likely to 

include: 

 

 The right to the highest attainable standard of physical and mental 

health 

 The right to adequate housing  

 The right to adequate food 

 The right to independent living  

 

Rights expressed in the UNCRPD which we also need to consider, and 

which there is some crossover with the above, include: 

  

 Article 19 – living independently and being included in the 

community  

 Article 26 habilitation and rehabilitation 

 Article 28 adequate standard of living and social protection 

                                                      
11 Including the International Covenant in Economic, Social and Cultural Rights (ICESCR) 
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 Article 29 participation in political and public life 

 Article 30 participation in cultural life, recreation leisure and sport  

 

The Scottish Government has established a Taskforce on Human 

Rights12, which is working to establish a statutory framework for human 

rights which will bring these rights into domestic law.  

 

Currently, section 25 of the Mental Health (Care and 

Treatment)(Scotland) Act 2003, requires local authorities to provide care 

and support services for persons with a mental disorder who are not in 

hospital, which are designed to minimise the effect of the mental 

disorder on persons and enable them to lead as normal a life as 

possible. Section 26 of the Act requires local authorities to provide 

services which are designed to promote the wellbeing and social 

development of persons who have or have had a mental disorder.  

 

The final report of the Independent Review of Learning Disability and 

Autism in the Mental Health Act says, at page 37, that, under Freedom 

of Information requests, evidence was sought to find out whether these 

sections had been enforced across the country but no evidence was 

found. 

 

Work is ongoing in the Disability Action Plan13 to address some of these 

issues on an equality basis, but our task in the Review is specifically to 

consider how current mental health legislation reflects people’s social 

economic and cultural rights, and how this might be improved.  

 

 

 

 

 

 

 

 

 

                                                      
12 https://www.gov.scot/news/new-national-taskforce-to-lead-on-human-rights-in-scotland/ 
13 https://www.gov.scot/policies/disabled-people/uncrpd/ 
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WEBSITE 

 

Our website – https://www.mentalhealthlawReview.scot went live on 3 

February 2020. It now includes the minutes of our Executive Team and 

Advisory Group meetings, as well as other relevant material. As new 

Advisory or other Groups are established, we will publish their minutes 

as well. We will also publish papers and literature reviews produced to 

assist the work of the Advisory Groups and Executive Team. 

 

The IRLDAMHA website is a good example of an accessible resource 

for a Review like ours and we aim to copy the best aspects of it, while 

adapting our website to our developing needs as the Review 

progresses. 

 

 

MEETINGS 

  

Our Executive Team has met on the following dates: 18/9/2019, 

13/11/2019, 21/1/2020, 27/2/2020, 21/4/2020, 6/5/2020 and 27/5/2020 

 

Our Communications and Engagement Group has met on the following 

dates: 29/10 2019, 5/12/2019, 20/1/2020 and 10/3/2020 

 

Our Compulsion Group has met on the following dates: 5/11/2019, 

10/12/2019 and 17/2/2020 

 

 

CALL FOR EVIDENCE 

 

Our Call for Evidence was launched on 3 February 2020. The original 

deadline was 24 April 2020. In view of the Coronavirus pandemic, we 

extended the deadline to 29 May 2020.  

 

We are aware of the fact that, for some people, digital exclusion is a 

barrier to participation in certain forms of evidence-gathering. We are 

https://www.mentalhealthlawreview.scot/
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aware that for others with certain mental health issues, face-to-face 

meetings are the only way in which they can participate.  

We therefore determined to arrange or attend as many meetings as we 

could, with members of the Secretariat and, where possible, the 

Executive Team. We had attended a number of these and, when we 

launched the Call for Evidence, had many more in our diary. 

We are aware that some individuals, groups and organisations have 

been unable to make submissions or provide evidence because of the 

pandemic. This is so for a variety of reasons – illness; additional care 

responsibilities; digital exclusion at home and no means of accessing 

online facilities in, for example, libraries; additional professional 

responsibilities. We have made it clear that we still want to hear from 

these individuals, groups and organisations when they are in a position 

to respond. While that may be only during the second Phase of the 

Review, no final decisions will be made until we are satisfied that we 

have made every effort to listen. 

 

 

RESPONSES TO DATE 

 

Summary and analysis of responses to call for evidence in Scottish 

Mental Health Law Review as at 26 May 2020: 

 

Responses received online to date – 108 

 

Individual 69 

Professionals and organisations 41 

 

Two people answered as both individuals and professionals. The vast 

majority of responses from professionals were from individuals rather 

than groups or professional bodies. 

 

We have also considered the evidence gathered at meetings with the 

following organisations: 

  

 Social Work Scotland (Mental Health Officer leads) 

 attendees at SOLAR conference March 2020 
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 LSA Mental health conference February 2020 

 Royal Edinburgh Rights based care meeting 

 Hope Kitchen (Oban)  

 Mull Safe and Sound 

 SeeMe meeting 

 

as well as emails and phone calls from a number of individuals who 

have preferred to give their views in this way. 

Responses have been analysed using the Human Rights framework 

developed for the Independent Review of Learning Disability and Autism 

in the Mental Health Act, in September 2018. This framework sets out 

five themes regarding what should happen for a person in the following 

areas 

 

 Standards of living 

 Health 

 Freedom and safety 

 Protection from abuse 

 Independent living  

 

The framework also sets out how things should happen for people, i.e. 

they should be treated with dignity, on an equal and non-discriminatory 

basis, services should be accessible and there should be clarity around 

implementation and monitoring of services. These are reflected against 

particular articles in the UNCRPD, or the ECHR where relevant. We 

have followed this and refer to various articles throughout this paper 

where we consider evidence gathered reflects breach or otherwise of 

certain articles.  

 

Given the restrictions created by Covid-19, and, in particular, the fact 

that we have not been able to meet with many stakeholders, it is 

important to note that the responses, while important to our thinking and 

work, may necessarily provide an incomplete picture. There are very few 

from professional groups, whom we would normally expect to contribute 

to the debate. This is not to diminish the significance of the evidence we 

have received. Indeed, we are grateful to all of those who have taken the 
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time and trouble to respond, especially those who did so during the 

pandemic.  

 

It is clear from the responses and discussions we have already received 

that respondents are drawing on their experience of all 3 pieces of 

legislation – MHA, AWI and ASP - and referring to all 3 in responses. 

We note and welcome this. 
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THEMES EMERGING 

 

 Issues with communication 

 Training issues 

 Poor transitions 

 Issues around independent advocacy - awareness and use 

 Lack of early intervention 

 The current mental health law - responses to the Call for Evidence 

tended to focus on people’s experiences rather than referencing 

the law itself, however a number of professionals who commented 

gave their views about the way the law is working at present.  

 Lack of resources, practitioners and services – in general 

 Issues around resources for particular groups – for example, 

young people, the deaf community 

 Pathologising what may be simply understandable distress 

 Appropriateness of application of MH law to learning disability and 

autism 

 Discrimination due to location, for example, rural parts of Scotland 

 Issues around capacity (including assessment) and consent 

 Use of advance statements 

 

 

ANALYSIS OF RESPONSES TO THE CALL FOR EVIDENCE 

 

Analysis has already begun of the responses received to date. As at 26 

May, 106 of the 108 responses have been analysed. As stated above, 

we are aware of several responses that are still to come. Some of these 

are expected before the deadline and some may arrive shortly 

thereafter. These responses include those from relevant organisations.  

Rather than including an incomplete analysis now, we intend to publish it 

in approximately 6 weeks. This should allow sufficient time to analyse 

the remaining responses, including the detailed submissions we have 

been told to expect. That will allow plenty of time to inform us as we 

move into Phase 2, as well as identifying, and giving some detail of, the 

issues and themes which are of interest and concern. 
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Adults with Incapacity 

 

A significant consultation on reform of the Adults with Incapacity 

(Scotland) Act 2000 was undertaken in 2018 and work is ongoing within 

the Scottish Government to improve practice and develop new guidance 

and revised codes of practice around the use of this legislation.  

 

It is clear from discussions we have had with a number of groups and 

responses from individuals that the findings of the consultation on this 

legislation in 2018 are still live and the Review will continue to take 

account of this as we consider how to bring issues around this legislation 

alongside the issues with mental health law that we are learning about. 

We anticipate the work of the Capacity and Support for decision making 

workstream being of particular significance here.  

 

 

Adult Support and Protection 

  

The Adult Support and Protection ( Scotland) Act 2007, is often used 

alongside both the Mental health and Adults with Incapacity legislation 

and it is important that we consider how and when it is used, and 

whether this is the best approach , as we consider the overlaps in 

legislation and practice between all 3 Acts, and make recommendations 

on the need, or not, for legislative convergence.  

 

Whilst we have had a number of contributions from those involved 

primarily in adult support and protection work, phase 2 of the review will 

see us ensuring the Review engages more fully with ASP.  

 

 

Independent review of forensic mental health services 

 

This is an independent review looking into how forensic mental health 

services are being delivered in hospitals, prisons and the community 

across Scotland. Forensic mental health services specialise in the 

assessment, treatment and risk management of people with a mental 

disorder who are currently undergoing, or have previously undergone, legal 
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or court proceedings. The forensic review was announced by Ministers in 

March 2019 and was due to report in a few months time. However, work on 

the review has been suspended due to the pandemic,  

 

Prior to suspension, this Review was liaising with the forensic mental health 

services review, to ensure that our separate but related work developed in 

a joined up and complementary manner. We will continue to do so when 

the Forensic mental health services review resumes.  
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APPENDIX A 
TERMS OF REFERENCE 
 

TERMS OF REFERENCE  

Updated 15 January 2020  

The principal aim of the Review is to improve the rights and protections 
of persons who may be subject to the existing provisions of mental 
health, incapacity or adult support and protection legislation as a 
consequence of having a mental disorder, and remove barriers to those 
caring for their health and welfare. It will do so by:  

  Reviewing the developments in mental health law and practice 
on compulsory detention and care and treatment since the Mental 
Health (Care and Treatment) (Scotland) Act 2003 came into force;  

  making recommendations that gives effect to the rights, will and 
preferences of the individual by ensuring that mental health, 
incapacity and adult support and protection legislation reflects 
people’s social, economic and cultural rights including UNCRPD 
and ECHR requirements; and  

  Considering the need for the convergence of incapacity, mental 
health and adult support and protection legislation.  

The Review will involve consideration of what is required to achieve the 
highest attainable standard of mental health. This will include the 
following, as well as such other matters as may be relevant:  

  how equal and non-discriminatory enjoyment of rights can be 
achieved  

  maximising decision-making autonomy whenever interventions 
are being considered under all 3 pieces of legislation, including a 
focus on alternatives to coercion, supported decision-making and 
the roles of named persons, guardians, nearest relatives, listed 
initiators, mental health officers, council officers, independent 
advocates and others  

  patients’ experiences of care and treatment whilst subject to 
compulsion  
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  why there has been an increase in compulsory detention and 
treatment and the reasons for variation in compulsory orders 
across Scotland  

  the gateway to compulsion - how far capacity might be an 
appropriate and universal threshold for compulsory measures in 
both mental health and incapacity legislation  

  how ‘capacity’ and ‘significantly impaired decision-making ability’ 
is assessed  

by clinicians and practitioners, across both mental health and incapacity 
legislation  

  the overlaps in legislation and practice between the mental 
health, incapacity and adult support and protection legislation  

Previous and ongoing work around mental health and incapacity law  

The Review will consider previous and ongoing work in this field, 
including:  

  ‘Scotland’s Mental Health and Capacity Law: The Case for 
Reform’, the Centre for Mental Health and Capacity Law, Napier 
University and the Mental Welfare Commission, May 2017.  

  ‘New Directions: Report on the Review of the Mental Health 
(Scotland) Act 1984’, 2001  

  The findings of the Review of learning disability and autism 
under the Mental Health (Care and Treatment) (Scotland) Act 2003 
– due December 2019  

  The findings of the Review of the Adults with Incapacity 
(Scotland) Act 2000  

  The (emerging) findings of the Review of the Delivery of 
Forensic Mental Health Services in Scotland – due June 2020 
(now postponed – this Review was suspended during the 
pandemic owing to the Chair’s need to prioritise his role as 
Director of Nursing Care at Erskine) 

 The findings from relevant Reviews in the rest of the UK, and 
other jurisdictions. Review outcomes  
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The Review will produce an interim report by May 2020, which will 
identify priorities and an overall timeline for the next stage of the Review. 
We anticipate that a final report will:  

  Make recommendations for changes or improvements to mental 
health legislation as well as to incapacity or adult support and 
protection legislation (if appropriate) including change or 
improvements in compulsory care and treatment practice;  

  Make recommendations as to the desirability, or not, of the 
convergence of mental health, incapacity and adult support and 
protection legislation;  

  Make such other recommendations as the Chair considers 
appropriate.  

The Chair has overall responsibility for the report but the Review will 
ensure that persons with lived experience are at the centre of the 
Review and fully involved in making recommendations for the final 
report.  

The Law  

The principal aim of the Review is to improve the rights and protections 
of persons who may be subject to the existing provisions of mental 
health, incapacity or adult support and protection legislation as a 
consequence of having a mental disorder.  

When we talk about mental health legislation we are referring to;  

The Mental Health Act (MHA)  

This means the law called the Mental Health (Care and Treatment) 
(Scotland) Act 2003. This law applies to anyone who may be suffering 
from a mental disorder. That can include people with mental illness, 
personality disorder or learning disability  

The Adults with Incapacity (Scotland) Act 2000 (AWI)  

The Review will also have to consider the AWI Act. This means the law 
called the Adults with Incapacity (Scotland) Act 2000. This law can put in 
place procedures and safeguards to enable decisions to be made for 
people who are unable to make decisions about their lives for 
themselves. That can include people with mental illness, personality 
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disorder or learning disability. It can also include other people who have 
lost the ability to make decisions for themselves because of a brain 
injury or other accident or illness that affects their ability to make 
decisions.  

The Adult Support and Protection (Scotland) Act 2007 (ASPA)  

The Review can also talk about the ASPA. This means the Adult 
Support and Protection (Scotland) Act 2007. This law can put in place 
measures to protect people who may be vulnerable because of illness, 
disability or some other reason and therefore may be more at risk of 
harm, from their own behaviour or the behaviour of other people.  

Mental Disorder  

As part of the Review we describe people as having a mental disorder. 
The Mental Health Act describes someone who has a mental disorder as 
being someone who has a mental illness, a personality disorder or a 
learning disability. We know that some people are uncomfortable with 
this description. However it is the definition used in the law just now and 
is therefore the definition we have to use for now.  

What will the Review do?  

The Review is looking at the Mental Health Act to see if it needs to 
change. The Review has to follow the Terms of Reference.  

The purpose of the Review is:  

 To improve the rights and protections of persons, who may be 
affected by the Mental Health Act, the AWI Act or ASPA, because 
they have a mental disorder.  

 To remove any barriers that carers who look after and support 
persons with a mental disorder might have in their caring role.  

The Review will carry this out by -  

 Looking at the changes that have happened in mental health law 
and practice since the Mental Health Act came into force in 2005  

 Recommending changes that mean peoples’ rights, will and 
preferences are fully respected in the Mental Health Act, the AWI 
Act and ASPA, as required by the European Convention on 
Human Rights (ECHR) and the United Nations Convention on the 
Rights of Persons with Disabilities (UNCRPD).  
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 Thinking about whether the Mental Health Act, the AWI Act and 
ASPA should be replaced by 1 law instead of 3  

The Review will look at what is required to achieve the highest 
achievable standard of mental health.  

What are human rights?  

Human rights are the basic rights and freedoms that belong to every 
person in the world, from birth until death.  

They apply no matter where you are from, what you believe or how you 
choose to live your life.  

They can never be taken away. They can sometimes be restricted –for 
example if a person breaks the law. However, if they are restricted the 
same rules must apply to everyone.  

What is the UN Convention on the Rights of Persons with Disabilities?  

This is a human rights treaty that promotes and protects the rights of 
people with a disability. It is known as the UNCRPD. People who have a 
mental disorder are considered to have a disability. There is a benefit of 
being defined as having a disability. This benefit is that the UNCRPD 
places lots of requirements on the Scottish Government to promote and 
protect people’s rights.  

How will the Review work?  

The Review will seek evidence that helps us to find out how well the 
Mental Health Act is working just now, what changes have happened 
since the Act first came into force, and how well the Mental Health Act 
and the AWI Act and ASP Act work together to protect and respect the 
human rights of people with a mental disorder who may be subject to 
these laws.  

It will seek evidence that helps us to find out how well the Mental Health 
Act, AWI Act and ASP Act are respecting people’s rights, will and 
preferences as required by the UNCRPD and the ECHR.  

What we plan to do  

We plan to run three stages to the Review 
These are the outcomes that we plan for each stage of the Review:  
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Stage 1: What happens now?  

In this stage we will obtain evidence on people’s experiences of the 
2003 Act. In May 2020, which will be towards the end of stage 1, we will 
publish an interim report which will tell the public what has been done so 
far in the Review.  

Stage 2: What could happen differently?  

In this stage we will obtain evidence on possible approaches to 
addressing any issues that have arisen from evidence gathered at stage 
1  

Stage 3: What we think should happen  

In this stage we will obtain opinions on our recommendations for change 
to mental health law and practice before publishing a report. It might be 
that further investigation and reports follow this.  
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APPENDIX B 
EXECUTIVE TEAMReview Executive Team 

John Scott QC 

John qualified as a solicitor over 30 years ago and has been instructed 
in some of the most significant, complex and high-profile cases of recent 
times. He has chaired the Independent Review on Biometrics in Policing 
and Independent Advisory Group on Stop and Search. 

Professor Jill Stavert 

Jill is a Law Professor and founder and Director of the Centre for Mental 
Health and Capacity Law at Edinburgh Napier University. Her areas of 
research and expertise are mental health and capacity law and related 
international, European and national human rights. She has worked with 
several public, and voluntary and monitoring bodies in this field and has 
also been an adviser to the Independent Review of Learning Disability 
and Autism in the Mental Health Act. 

Her recent research has included the Three Jurisdictions Project which 
investigated the compatibility of UK-wide capacity laws with Article 12 
UNCRPD, the Scotland’s Mental Health and Capacity Law; the Case for 
Reform report with the Mental Welfare Commission and the Employer 
Responses to Dementia in the Workplace project. She is currently 
Principal Investigator on the Mental Health Tribunal for Scotland: the 
Views and Experiences of Patients, Named Persons, Practitioners and 
Tribunal Panel Members project (funded by the Nuffield Foundation). 

Professor Colin McKay 

Colin is a Professor at the Centre for Mental Health and Capacity Law 
with Edinburgh Napier University. He is also a board member of the law 
centre - Just Right Scotland 

Previously he was Chief Executive of the Mental Welfare Commission 
between 2014 and 2020. Before that Colin worked in the Scottish 
Government for 14 years, including 4 years working on mental health 
law reform, first as secretary to the Millan Committee, and then as Bill 
manager for the Mental Health (Care and Treatment) (Scotland) Act 
2003. He also worked in Government on justice, strategy and public 
service reform. He was also a solicitor, and spent 10 years with ENABLE 
Scotland, where he led campaigning and policy work, established the 
ENABLE Trustee Service, and served as a Mental Welfare 
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Commissioner for 2 years. He has a particular interest in the interface of 
law, care and ethics. 

Karen Martin Carer 

Karen Martin is a carer for her husband who has mental health and 
physical health issues. Through this, and her paid employment with 
Carers Trust Scotland, she has gained a vast amount of experience and 
knowledge about issues affecting carers and the impact being an unpaid 
carer can have on the mental and physical health of the carer. 

As the Mental Health Coordinator with Carers Trust Scotland her role is 
to promote the rights of mental health carers; develop greater 
understanding of impact of caring on carers of all ages and providing 
training and information to carers of all ages on positive mental health 
and wellbeing. Karen is also a member of various advisory bodies, 
representing the views of carers at these groups. 

Appointed as a General Member of Mental Health Tribunal Scotland in 
2005, Karen provides training on aspects of Mental Health legislation, in 
particular use of Advance Statements and role of Named Person as well 
as bringing awareness of carer issues to Tribunal members. 

Graham Morgan Volunteer 

Graham Morgan currently works part time with the Mental Welfare 
Commission for Scotland and is a volunteer with HUG (action for mental 
health) which is a voice for people with mental health problems in the 
Highlands. 

He was the manager of HUG for twenty years before this and prior to 
that had a similar role with CAPS helping people with mental health 
problems have a voice in Edinburgh and the Lothians. In his early 
twenties he helped set up McMurphy's, a drop in centre for young people 
with mental health problems run by young people. 

He has an MBE for services to mental health and was a Royal College 
of Psychiatrists service user contributor of the year in 2012. He has 
carried out extensive work around compulsory treatment and supported 
decision making. He has a diagnosis of schizophrenia and depression 
and has been treated under a compulsory community order for the last 
ten years which he has written about in his recent memoir START. 
 
 


