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The Scottish Mental Health Law Review

Introduction

The Scottish Mental Health Law Review is
about some of the laws that affect people
with a mental disorder. The Review is
looking at these laws to see if they need to
change. More information about why the
review is taking place can be found here on
our website.
This report tells you what work has been
done on the Review since summer 2020.
Who decides what happens in the
Review?
The Executive team is the group of people
who decide what happens in the Review.
They are led by John Scott. He is called
the chair of the Review. The other
members of the team are Karen Martin,
Graham Morgan, Jill Stavert and Colin
McKay.
The review is looking at the law that affects
people with a mental disorder. These are
the words used by the law just now to
describe people who have a mental illness,
a personality disorder or a learning
disability.
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These words can upset some people.
These words might be changed after the
Review. For now we are using them
because these are the words the law uses
and people understand what they mean.
What has been happening in the
Review?
Between January and May the Executive
team asked anyone who was interested in
mental health law to tell us about their
views and experiences.
Because of the COVID-19 restrictions, we
were not able to meet people face to face.
Lots of people sent in their views online.
Since May 2020, the Executive team have
spent a lot of time looking at all the
information that has been sent in by
people. This information has come from
people who have been treated under the
law and their carers, or people who have
experience of working with the law.

What did the Executive team decide
should happen next?
The Executive team decided separate
groups were needed to look at different
parts of the law. There are five groups.
All of these groups have people in them
who work with mental health law like
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doctors, or mental health officers, or
advocacy workers.
The groups also have people in them with
experience of being treated under mental
health law, or people who have cared for
someone being treated under mental
health law.
Next year there may be more groups set
up to look at other parts of the law. The
Executive team will make a decision about
that in spring 2021.
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The Groups

The five groups looking at different parts of
the law are -

Children and Young People’s Group
This group will make suggestions on how
the law could be improved so that it works
better for Children and young people.

Communication and Engagement
Group
This group will make suggestions to the
Executive team in charge of the review for
the best way to let people know about the
work of the review and how they can get
involved to share their views and
experiences on mental health and
incapacity law.
This group will also be looking at the
problems some people have said they
have had about communication and mental
health law.
Compulsion Advisory Group
The Mental Health Act says that doctors
can make a person with a mental disorder
take medicine or other treatments to make
them better even if they don’t agree. A
person can also be made to stay in hospital
if professionals think they need that.
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This group will decide the best way to find
out about this kind of treatment.
When they have this information the group
will make suggestions to the Executive
team about how to make things better.

Capacity and Supported Decision
Making Group
This group is looking at how decisions are
made about people’s ability to make
choices for themselves about their health,
care and treatment and other things that
matter to them like where they live.
The group will make suggestions about
how the law could be improved to support
people to make their own choices about
their lives. This includes people who have
experience of mental illness, people with a
learning disability and people with
dementia.

Economic, Social and Cultural Rights
Group
This group is looking at how the law could
be improved to make sure that everybody
who is cared for and treated under mental
health law, and those that care for them
have social, economic and cultural rights.
These are some of the social, economic
and cultural rights that the group will be
looking at –
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 The right to work, with good pay, in a
good safe place to work
 The right to go to school
 The right to be healthy
 The right to have everything a person
needs to survive, including water,
food, clothing, enough money to pay
for what they need and a safe place
to live.
 The group will also decide if there
needs to be a process in place to
make sure everyone is getting these
rights.
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The Work of the Groups

Children and Young Person’s Group
This group has been asking young people,
their carers and workers if they think the
law is working well for young people who
might need support with their mental
health. The group also asked what young
people’s rights and needs are, and if these
are being met.
What did the group find out?
Young people and their carers told the
group:
 Support from another young person
would be helpful.
 Sometimes the young person and
their carer did not get enough
information about their situation.
 Sometimes there was a lot of
changes in staff, and sometimes staff
were late for appointments. This can
be upsetting.
 Sometimes young people’s gender
and sexuality preferences are not
treated with respect. This is also
upsetting.
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Professionals told the group
 There are not enough people or
services to help all the children and
young people that need support with
their mental health.
 More children and young people are
being kept in hospital.
 Sometimes children and young
people have to be very ill before they
get help.
 Advocacy for children and young
people is not always available.
 The tests to decide if children and
young people need compulsory care
can work well but can cause
problems for autistic children and
young people.
 Children and young people who need
specialist services have to go a long
way from home sometimes to receive
them.
 Sometimes children and young
people have to go to more than one
kind of panel or tribunal to get all the
different kinds of support that they
need and this can be confusing,
disruptive and unhelpful for the
children and their families.
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What will this group do next?
The group will ask young people who have
been in detention how they feel about it
and how it could be improved.
The group will speak to teachers and
doctors to see what can be done to support
children’s mental health so that fewer
children need the support from the law.
The group will think about what can be
done to stop children having to go to
different tribunals to get the help that they
need.
The group will make recommendations to
the Executive team about changes to the
law.

Communication and Engagement
Group
This group has been looking at the
problems some people have said they
have had about communication and mental
health law.
The main things that they have been
thinking about are  Do patients and carers who receive
help under mental health law know
what their rights are?
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 Are carers included in making
decisions about the care and
treatment of people they care for?
 Lots of services are now online – how
is this affecting people?
 Sometimes one professional might
not know what another professional
has decided about a patient’s care.
What can be done to stop this
happening?
 How can people get the right advice
and guidance to help them make
decisions about their care and
treatment?
What will this group do next?
The group are very concerned about the
many carers who said they felt left out and
ignored when decisions were being made
about care and treatment for the person
they care for.
The group has decided to send out
questions to professionals to find out how
they work with carers.
The group will then think about ways to
help people with mental disorders learn
more about their rights.
The group will also work with the other
groups in the Review to make sure the
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Review hears from everyone who wants to
speak to it.
The group will then make
recommendations to the Executive team
about changes in the law

Compulsion Advisory Group
This group has only met twice since the
summer because of COVID-19 restrictions.
This group is trying to find out why more
people with mental disorders are being
kept in hospital under a legal order.
The group is also trying to find out why
orders are used differently in different parts
of Scotland.
The group has met with someone from the
Mental Welfare Commission, who was able
to tell the group a lot of detail about the
numbers of orders used in Scotland every
year.
These orders can be used to keep people
in hospital, or to give people medicine.
The group has also looked at what
happens in other countries.
What will the group do next?
This group is still getting information about
the way orders are used in Scotland.
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The group will look at earlier support for
people with mental disorders.
The group will think about what could be
done to help people instead of a legal
order.
The group will also consider the
recommendations made in the
Independent Review of Learning Disability
and Autism in the Mental Health Act.
The group will then ask people what they
think about possible changes to the law.
The group will then make
recommendations about changes in the
law to the Executive team.

Capacity and Supported Decision
Making Advisory Group
This group is looking at how decisions are
made about people’s ability to make
choices for themselves about their health,
care and treatment and other things that
matter to them- like where they live.
The law says that if someone has a mental
disorder, they might not be able to make
decisions for themselves. If that is the case
someone else can be asked to make
decisions for them.
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This group has been thinking if this is the
best way to help people or if some other
way would be better.
It has also been thinking about the United
Nations Convention on the Rights of
Persons with Disabilities. This is a big
document about the rights of disabled
people. It says that people with a disability
should be treated fairly. You can find out
more about that document here.
This group has been thinking about how
people with a mental disorder can be
treated fairly in mental health and
incapacity law in Scotland.
What does the group think so far?
 The group thinks that laws for people
with mental health disorders should
help people for as long as they need
it.
 If someone is thinking about what a
person with a mental disorder might
need to help them get better, or live
better, the most important person to
ask is the person with the mental
disorder.
 Their views and wishes should be
listened to and followed unless there
are very strong reasons not to follow
them.
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 Other people who know the person
well should also be asked what might
help the person.
 The most important thing must be to
help the person by following their
wishes. Help should not be about
what services are available.
 If a person can’t make one type of
decision sometimes they can be
treated as not being able to make a
decision about anything. This is
wrong and needs to change.
 People should be given the support
they need to make decisions for
themselves.
What will this group do next?
The group will speak to lots of different
people to see what they think about their
ideas so far.
They will look at some very difficult cases,
where people might be very ill to see how
changes in the law might work for those
cases.
They will think about what needs to be
done to give support to people with mental
disorders to make decisions for
themselves.
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They will then pass on ideas to the
Executive team to make decisions for the
final report for the Review.

Economic, Social and Cultural Rights
Advisory Group
This Group has been looking at the rights
people with a mental disorder have, to take
part in things and live a full and happy life.
It has heard from people with a mental
disorder about what is important to them.
What did the group learn?
 The law says that local authorities
should provide care and support
services to people who have, or have
had, a mental disorder. These
services can be things like
somewhere to live, training for a job,
help with travel.
 People have told the group that this
is not always happening.
 Some people said they want more
information about the care and
support that they get.
 Some people who have been in
hospital because of mental disorder
said it can be an unfriendly place.
Staff can be too busy to spend much
time with patients.
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 Some people said they had a lot of
problems with trying to get the
benefits they should get because the
system is very complicated.
 Some people have had to stay in
hospital longer than they should
because there was nowhere else
safe for them to live.
 Some people said were very lonely
living in the community because
many of the places they used to go
for support have closed.
What will this group do next?
This group with speak to more people,
including people with autism, learning
disabilities and dementia, to find out what
rights are important to them.
The group will learn about what is
happening in other countries.
The group will make some suggestions for
changes to the Executive team.
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What Happens next in the Scottish
Mental Health Law Review?

The Executive team of the Review are
going to speak to a lot of people over the
next few months, to find out what they think
about some of the ideas the groups on the
Review have suggested.
When it is safe to do so, they will speak to
people face to face. Until then, they will
speak to people online or by phone.
When they have got views from people, the
Executive team will make some
recommendations for changes to the law.
The Executive team will then ask people
what they think about these changes.
When people have told them what they
think about the changes, John Scott, who
leads the Executive team, will tell the
Government about what people think and
what changes could be made to mental
health and incapacity law in Scotland.
How long will this take?
This will take a long time. There are a lot of
really important things that people want to
discuss and think about in this Review so
that the law can be improved.
The final report at the end of the Review
will be in September 2022.
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There will be more reports before then, so
people can see what the Review is working
on. The next report will be in June 2021.
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