
Summarised Minute of the Capacity and SDM Advisory Group  Meeting  

 
Date: 12th April 2021 

 
Location: MS Teams  

 
Present: Jill Stavert (chair), John Scott, Arun Chopra, Joanne Dymock, Becky 

Leach, Pearse McCusker, Jan Killeen, Marianne Morritt, Ben 

Baldock  

In attendance: Sandra McDonald, Sophie Ryder 

 
Objectives of Meeting  
 

 To offer feedback to Executive Team (ET) on the purpose of the legislation – 

and so the intended stakeholders  

 To offer a view to ET on fused legislation  

 

Purpose of Legislation  

The purpose [of the legislation] had been discussed at Executive Team (ET), the 
final decision on any changes which may be recommended is for the ET but they 
wish to take account of the views of a wide audience. The exercise today forms part 
of this.   
 
The options explored by ET include  
 

1. to ensure that people who are subject to non-consensual interventions 

receive proper support during and after the period of the intervention 

2. to provide greater protection for all people with mental impairments against 

neglect, abuse, unjustified coercion etc 

3. to ensure that health and care services for people with mental impairments 

are of a sufficiently high standard (whether or not they are voluntary or 

compulsory) 

4. to ensure that all human rights of people with mental disabilities in all 

areas of life are respected. 

 
Comments Capture  
 

 The use of “protection’2 in point 2 is paternalistic  

 Possibly to do with how we define it 

 Is coercion (point 2) ever justified? 

 Agreed better than current purpose  

 Prefer it to be for promoting autonomy / extending abilities  



 Feels negatively framed rather than ambitiously positive 

 Need language of promoting and enhancing   

 Reactive rather than proactive – should aim at minimising likelihood of crisis 
intervention being needed.  

 There is reversed inducement – to use the Act to get services   

 SDM not mentioned, thought this should be core  

 Safeguarding of rights 

 A12 central to objective of legislation  

 “respecting” better word – but need to be clear what we mean by respect  

 “balancing” eg competing clinical and ethical demands, respecting autonomy 
not harming  

 Why is autonomy de-elevated? 

 Need to look at immediate autonomy and wider autonomy  

 Protection in the immediacy to allow for longer term autonomy  
 Beneficence and doing good: protection from harm: respect for autonomy : 

distributive justice (Beauchamp and Childress Principles of Biomedical Ethics).   

 Can draw lessons from Millan  

 What are the fundamental values underpinning this legislation – this should 
take us to the purpose  

 Not clear what is driving the purpose of the legislation  

 Human rights are a means to an end not an end in itself   

 No good if it doesn’t have practical application  

 Nussbaum Capabilities Approach endorsed  

 Needs to be accessible language – but not patronising as people can 
understand many of the concepts 

 
 
Who is legislation for? 
 

 Discussion on terminology   

 Discussion on LD community under legislation  

 Discussion on dementia community under legislation  

 Who is primary audience?   

 Who will be most affected by it? 

 Includes all adults in Scotland potentially  
 

 
Principles  

 This was a discussion on the purpose but several times there was conflation 
with the principles.   

 Discussion of the principles of CRPD and if we could frame something around 
these.   

 ET have discussed principles – based on a paper which came from Cap/SDM 
Group.  Colin Mackay tasked with doing something along these very lines 
(CRPD framing), hopefully we see in time for our next meeting 

 Purpose must come before principles. 

 Need to have HR concepts included  

 How do we build accountability into the legislation? 



 Principles need to have clout – be an obligation  

 Obligation v having regard to – need stronger more explicit accountability  

 Put individual and carers in better position to be informed.   
 
 
 
Fusion  
Hybrid Model 
There was a suggestion of a hybrid model which seemed to gain early favour. 
This saw principles fused, as a common core, then needs based pathways, as 
branches, maybe two or three pathway options – not diagnosis specific but based on 
the known needs of the various distinct communities affected by this legislation. 
Switching between pathways needed to be flexible, responsive, as needs changed, 
or became more apparent – to avoid the ‘silo-ing’ of the current MH/AWI/ASP Acts   
 
Summary and Next Steps  
 
Purpose: ET purpose paper to be posted on Hub. Debate to continue via Hub. 

Purpose paper will go to Reference Groups – lived experience and 
practitioner, with an iterative process of refining as more views become 
available.  Will be subject to formal public consultation early next year 
before any commentary is finalised. 

 
Principles: ET are framing These will be discussed as an integral part of next 

meeting, where we will be discussing the assessment framework.  
 
 
Next Meeting: 5th May  

To consider “Assessment”  

 Get assessment framework to a point we can put to Reference Groups  

 Have a primary position on whether there is a place for capacity within an 

assessment framework 

 Have a primary position on SIDMA, such that we can get wider views from 

Reference Groups  

 Have a primary position on human rights – is it a HR assessment per se or an 

assessment that incorporates human rights?  Be able to articulate this in a 

way which we can put to Reference Groups for wider views.  

 SDM – be able to narrate a position on SDM. Is the assessment a decision 

making assessment or something else? 


