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Scottish Mental Health Law Review – Interim Report July 2021
Introduction
This is the third interim report of the Scottish Mental Health Law Review.
We are due to complete our work in September 2022 by submitting a
final report and recommendations to the Minister for Mental Wellbeing
and Social Care.
Given that we have only 14 months left before we are due to complete
the Review, we have worked back from that endpoint and plotted
additional stages to allow more time for discussion and consultation (not
necessarily by way of a formal consultation as we did last year, but
perhaps in a more targeted manner).
The Executive Team and Secretariat had two lengthy planning meetings
on 4 and 18 June. At the first of these meetings, we were also assisted
by Dr Katie Boyle, Associate Professor at Stirling University and a
member of the Academic Advisory Panel to the National Taskforce for
Human Rights Leadership, with a helpful contribution on additional
implications of international human rights for our work. We discussed
the progress of the Review to date and what remains to be done in
fulfilment of our Terms of Reference.
In this report, we outline some of the progress we have made, as well as
sharing our distillation of the purpose and principles of the three pieces
of mental health law we are reviewing, followed by suggestions as to
how the purpose and principles of mental health law might look if recast
with particular regard to United Nations Convention on Rights of Persons
with Disabilities (UNCRPD). The sections on Purpose and Principles are
a key part of this report. They have been shared with our Advisory
Groups and Reference Groups. Those who wish to understand our
current thinking and offer feedback should look in particular at those
sections.
Before those sections, we start with a summary of some of the
developing implications for our work of human rights principles in
economic, social and cultural rights as well as civil and political rights
(including UNCRPD). It is important to recognise that this is an area
which continues to develop, with many other countries trying to work out
how to give genuine effect to developing human rights principles and
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their interpretation which seem not only ambitious but, at times, hard to
reconcile with ensuring the health, safety and welfare of individuals
whose mental health may pose a risk for themselves and others.
We provide a summary of the work of the Executive Team followed by
summaries of the work of our Advisory Groups.
These groups have played a key role in getting us to this stage.
Following discussion, however, our conclusion is that the best way to
make the additional progress needed to achieve our demanding
timetable is to intensify the work of the Executive Team over the
summer, suitably informed by the work of all of those who have made
such a significant contribution to the Review in various ways – for
example, through membership of the Advisory Groups and Reference
Groups, responding to the Call for Evidence in 2020, sending in other
submissions/material and meeting with us (initially in person and, for
over a year now, using online platforms), with many contributing in a
number of ways.
Finally, we mention other reports from reviews that have a bearing on
our work – the Independent Review into the Delivery of Forensic Mental
Health Services, the Independent Review of Adult Social Care in
Scotland and the National Taskforce for Human Rights Leadership.
In order to intensify our work, we need to make careful use of our
resources, including the Secretariat which has worked magnificently to
support the various ways in which the Review has carried out its work so
far, in particular supporting the Executive Team, the various Advisory
Groups and the recently formed Lived Experience and Practitioner
Reference Groups (see below).
Some of the Advisory Groups are nearing the end of their work, while
others have more to do. The intention is to pause the work of the
Advisory Groups just now and reconvene after the summer period as
required. This will allow continuing Groups, such as the Compulsion
Group, to make progress suitably informed by additional evidence we
have been discussing with the Mental Welfare Commission.
We had always seen the Communication and Engagement Advisory
Group as one that would be needed throughout most of the life of the
Review and therefore this group will continue to meet over the summer
period.
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During this time, the Executive Team will meet more intensively and
come back to any continuing Advisory Groups with more specific
thoughts as we start shaping possible conclusions, recommendations
and foundational proposals. It is important to observe that what we come
up with over the summer will not be final recommendations, but we hope
that our work will provide greater transparency around our thinking,
stimulating further discussions and contributions in an increasingly
focussed manner.
Intensive outreach, discussions and consultation will follow. Towards the
end of our proposed timetable, as I explained in our interim report in
December 2020, there are three major events in 2022 which will give us
the opportunity for discussion of possible final recommendations and
foundational proposals with a wide range of international experts.
These are:
 7 to 9 June 2022 - 7th World Congress on Adult Capacity, Edinburgh
 Summer 2022 - UK and Ireland Mental Diversity Law Network
Conference
 3 to 8 July 2022 - International Academy of Law and Mental Health
XXXVII Congress, Lyon.
These conferences give us a unique opportunity to test draft
recommendations with an international audience before completing the
Review’s final report. Given the central role in our remit of the UNCRPD,
this is too good an opportunity to miss.
The programme for the World Congress on Adult Capacity includes
many issues of importance to the Review, including:
 Achieving respect for the adult’s rights, will and preferences
 Capacity assessments and supported decision-making
 Law reform across the world and achieving UNCRPD compliance.
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Lived Experience
It is again worth remembering what was said by the then Minister for
Mental Health, Clare Haughey, when she announced this Review:
“The Scottish Government is absolutely committed to bringing change to
people’s lives and ensuring that mental health is given parity with
physical health.
This Review of the Mental Health Act will take this a step further,
reaffirming our commitment to creating a modern, inclusive Scotland
which protects and respects human rights.
The time is right to examine these issues so that our laws fully reflect our
ambitions and the needs of those our laws are intended to support.
As part of the Review, we want to gather views from as wide a range of
people as possible and I am determined to ensure that the views of
service users, those with lived experience and those that care for them
are front and centre so they can help shape the future direction of our
legislation.”
From the outset the Review has adopted a human rights-based
approach which includes consideration of UNCRPD Article 4(3) which
states:
‘In the development and implementation of legislation and policies to
implement the present Convention, and in other decision-making
processes concerning issues relating to persons with disabilities, States
Parties shall closely consult with and actively involve persons with
disabilities, including children with disabilities, through their
representative organisations.’
Since the last interim report, our Executive Team has expanded and
now includes three members with lived experience. Alison Rankin joined
the team in 2021. Alison will be known to many of you, not least as Chair
of the Royal Edinburgh Hospital’s Patients Council. She is a welcome
addition to the Team and is already making a significant contribution to
our work.
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Karen Martin and Graham Morgan continue to share the role of ViceChair of the Executive Team, in addition to their work on Advisory
Groups and the Lived Experience Reference Group.
Secretariat
There have been changes to the personnel in the secretariat, including
the addition of Simon Webster and Isla Jack who had previously served
respectively on the secretariats for the Independent Review of Learning
Disability and Autism in the Mental Health Act, and the Independent
Review into the Delivery of Forensic Mental Health Services. These
additions continue to assist us is in incorporating the thinking from these
important reviews into our own work.
Advisory Groups
Our Advisory Groups are comprised of equal numbers of individuals with
lived experience and professional experience. Reflecting the lack of
strict demarcation mentioned in previous reports, some group members
have a combination of both.
Since the last interim report, we have worked to a significant extent on
five workstreams supported by Advisory Groups looking at the following
areas:
 Children and Young People
 Economic, Social and Cultural Rights
 Capacity and Support for Decision-Making
 Communication and Engagement
 Compulsion.
The work of the Advisory Groups is set out in the relevant chapters of
this report. The update in these brief chapters is written by the Chairs of
the Advisory Groups.
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We had always had in mind the possibility of additional workstreams.
Recently, we established the Adults with Incapacity Advisory Group
which has started its work. Work has also begun on an Accountability
workstream to look, amongst other things, at the Mental Health Tribunal
for Scotland and the Mental Welfare Commission.
We are also taking forward work considering the criminal law as it
overlaps with mental health law. More detail of these workstreams is
provided later in this report.
We are hopeful that, in the second half of 2021 we might be able to
resume some face-to-face meetings but, in the meantime, we continue
to try to ensure that the work of the Review reaches as many people as
possible.
In addition to this, we have now established two Reference Groups, one
for practitioners and one for people with lived experience. These Groups
are looking at some of the more developed ideas, after they have been
considered by the Executive Team, for example, the Purpose and
Principles papers.
This is a brief outline of how we will work over the summer and
thereafter towards the conclusion of our work. Ideas and possible
foundational recommendations will be discussed in the various groups
and the Executive Team will continue to synthesise the various
discussions and papers, drafting proposals and taking them back to the
groups for further refinement. These stages will also allow us to better
reflect on the question of fusion of the three pieces of legislation.
Over the summer of 2022, informed by discussions at the three
conferences referred to above, we will make final adjustments to the
report before submitting it to the Minister.
Our work is demanding and difficult but also hugely important to many
people. I am frequently overwhelmed by the generosity in sharing of
experiences and the commitment of all those who have contributed so
far and are continuing to do so. They have my thanks and genuine
appreciation.

John Scott
Solicitor Advocate, QC
July 2021
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Overview of Human Rights and Ethical Requirements for Scots Law
for Persons with Mental Disability
“Where, after all, do universal human rights begin? In small places,
close to home - so close and so small that they cannot be seen on
any maps of the world. Yet they are the world of the individual
person; the neighbourhood he lives in; the school or college he
attends; the factory, farm, or office where he works. Such are the
places where every man, woman, and child seeks equal justice,
equal opportunity, equal dignity without discrimination. Unless these
rights have meaning there, they have little meaning anywhere.
Without concerted citizen action to uphold them close to home, we
shall look in vain for progress in the larger world.”
Eleanor Roosevelt, 1958.1
This famous quote reminds us of several important truths. Human rights
law and principles do not exist in a vacuum. To be meaningful and
effective, they must exist in more than the prose and occasional lyricism
of international treaty obligations. They must be known, understood and
put into practice at all relevant moments. Often, rights are inter-related
and incapable of enjoyment without effective realisation of other rights,
for example, social and economic rights often underpin meaningful
enjoyment of civil and political rights.
Gerard Quinn, UN Special Rapporteur on the Rights of Persons with
Disabilities has said that:
“Transformation of mental health service provision must, however, be
accompanied by significant changes in the social sector. Until that
happens, the discrimination that prevents people with mental health
conditions from leading full and productive lives will continue.” 2
He made this comment at the launch of the World Health Organisation’s
(WHO) new “Guidance on community mental health services: promoting
person-centred and rights-based approaches” which affirms that mental
health care must be grounded in a human rights-based approach, as
recommended by the WHO Comprehensive Mental Health Action Plan
2020-2030 endorsed by the World Health Assembly in May 2021.
1

Quoted from: https://www.amnesty.org.uk/universal-declaration-human-rights-UDHR
Gerard Quinn made this comment in response to the launch of the WHO guidance and technical
packages on community mental health. See the WHO’s website at: https://www.who.int/news/item/1006-2021-new-who-guidance-seeks-to-put-an-end-to-human-rights-violations-in-mental-health-care
2
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This strand of international progress reminds us that rewriting mental
health law will be pointless if done in isolation. Changes in mental health
law must be accompanied by wider changes in society, including
developments in health and social care.
Thomas Hammarberg, a former Council of Europe High Commissioner
for Human Rights, wrote:
“From viewing disability as a personal problem that needs to be cured
(the medical model), we have come to see the source of the problem:
the society’s attitude towards persons with disabilities. This means that
we have to act collectively as a society in order to remove the barriers
that hinder persons with disabilities from living among us and
contributing to our society, and to fight against their isolation in
institutions or in the backrooms of family homes. Finally, there has been
a shift from welfare policies and charity as the only tools for dealing with
disability, to an approach based on human rights and equality.” 3
This is consistent with what was said by the Glasgow Disability Alliance
(GDA):
“GDA believes in the social model of disability and believes that disabled
people are disabled by barriers in society which has not planned for their
inclusion. Disability is not about impairments or medical conditions - it is
a complex social problem which requires joined up working across a
range of agencies and the whole of society to remove barriers. In this
way, disability shifts from being a private trouble and is identified as a
public, social issue - a problem that has to do with the way society is
organised rather than with individual deficit.” 4
While there are different models of disability, each with its proponents
and critics, it may suffice to quote from paragraph 5 of the Preamble to
the UNCPRD states:
“Recognizing that disability is an evolving concept and that disability
results from the interaction between persons with impairments and

Thomas Hammarberg (2011) ‘Disability Rights: From Charity to Equality’, European Human Rights
Law Review, Vol. 6. p. 639.
4
See Glasgow Disability Alliance’s website at: https://gda.scot/about-gda/
3
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attitudinal and environmental barriers that hinders their full and effective
participation in society on an equal basis with others.” 5
We are not committed to any particular existing model. In any event, the
models are often more nuanced than a single word or phrase can
capture by way of title.
For our purposes, we prefer to refer to a ‘human rights model’ which can
incorporate the best of the others (medical, social, etc), ideally directing
and reflecting practice as opposed to perpetuating often fruitless debate.
This approach is consistent with our Terms of Reference and
international trends.
There is some debate as to whether additional ethical underpinning is
required to justify an approach based on ‘human rights’.
Some, including Elif Celik 6 (Assistant Professor in the Faculty of Law at
Inonu University in Malatya), have identified ‘a need for further ethical
argumentation in justifying why and how such a paradigm shift to a
human rights model of disability exists’:
“In his questioning of an ethical theory in support of CRPD, Düwell
points out that the most suitable theory for justifying the rights enlisted
in the convention would seem to be a theory of human dignity since it
does not rely on the requirements of the contract theories and does
not put persons with disabilities in a position where they have to
provide an obligation back. The concept of human dignity has indeed
been the key element and motivation of CRPD from the drafting period
to this day. Degener suggests that the human rights model with regard
to disability gained its momentum from the notion of dignity, that
‘people are to be valued not just because they are economically or
otherwise useful but because of their inherent self-worth’. Likewise,
CRPD, in its first article, highlights the very fact that the purpose of the
convention is to promote the respect for the inherent dignity of
persons with disabilities along with protecting and ensuring the full
equal enjoyment of all human rights.” 7

5

See Article 5 of the Preamble of the United Nations Convention on the Rights of Persons with
Disabilities available at: Convention on the Rights of Persons with Disabilities – Articles | United
Nations Enable.
6
Elif Celik, 2017, ‘The role of CRPD in rethinking the subject of human rights’, The International
Journal of Human Rights, 21:7, 933-955, p. 935
7
As above, p. 939.
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The debate is interesting, and we will continue to engage in it, perhaps
contributing to wider discussions on the matter. For present purposes,
however, we consider that ‘human rights’ offer us a sufficient ethical
justification, as well as a catalyst, for some of the necessary change.
Spurred on by continued conceptualisation or re-conceptualisation of
human rights in international law, in particular around dignity and
autonomy, the Scottish Mental Health Law Review continues to work to
review the law to allow it to enable people ‘to achieve the highest
attainable standard of mental health’. In making economic, social and
cultural rights an integral part of our Terms of Reference, the Scottish
Government continued to swim with the international tide of meaningful
recognition of the often lofty but unfulfilled promises in supposedly
binding human rights treaties. This healthy and mature approach to
human rights is to be welcomed.
The quote above from the UN Special Rapporteur emphasises the need
for change that goes beyond legislation.
Since our last report, there has been further progress in this area with
the publication in March 2021 of the Leadership Report by the National
Taskforce for Human Rights8 (considered in a little more detail below).
While, for some, there may have been a question about whether to
incorporate additional human rights treaties in a manner equivalent to
the European Convention on Human Rights (ECHR) (through the
Human Rights Act and Scotland Act) and United Nations Convention on
the Rights of the Child (UNCRC) (through the United Nations
Convention on the Rights of the Child (Incorporation) (Scotland) Bill), the
question now is how to do so.
In response to the Taskforce recommendations, the commitment of the
Scottish Government before the Scottish Parliamentary Election in May
was to introduce a new Human Rights Bill in the next parliamentary
session incorporating four United Nations Human Rights treaties into
Scots Law, including legislation that enhances human rights for disabled
people.9 The new Bill will include specific rights, subject to devolved
competence, from the Convention on the Rights of Persons with
Disabilities (UNCRPD) and the International Covenant on Economic,
The National Taskforce for Human Rights Leadership’s final report can be found at: National
Taskforce for Human Rights: leadership report - gov.scot (www.gov.scot)
9
See the Scottish Government’s press release on the plans for a Human Rights Bill at:
https://www.gov.scot/news/new-human-rights-bill/
8
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Social and Cultural Rights (ICESCR) (which includes the right to ‘the
enjoyment of the highest attainable standard of physical and mental
health’).
We have seen in other areas how human rights can empower
individuals, resulting in practical and effective outcomes for longstanding and overwhelming issues – for example, for survivors of historic
child abuse10 and people suffering serious problems with housing in
Leith, Edinburgh11. Human rights can sometimes be explained or
represented in an exclusionary manner. Often, they are thought of as
something for lawyers, courts or “other people”. The truth, as yet not
even nearly fully appreciated, is that they are for us all. They may be
most important, however, for the most vulnerable, the poorest and the
most deprived. International bodies like the United Nations, as well as
our own Scottish Government, are grasping this truth and attempting to
make it real.
Our work is part of that process, and it involves improved awareness (for
the public and practitioners), participation by those with all types of
relevant lived experience, dissemination of good practice (not requiring
changes in the law) and improved and shared vocabulary (continuing to
move away from the language of deficit and discrimination). Finally, it
will require changes in the law. Once the significant foundational issues
have been addressed, progressive realisation is an acknowledged and
accepted way of proceeding when it comes to fulfilling international
human rights obligations. Our work may well lead to significant change,
but it is also likely to require some changes to be made in stages, not
least for practical reasons relating to allocation of resources and
shortage of key personnel in some areas, both of geography and
practice.
One important example may suffice to illustrate this point – while work
has been done elsewhere to reduce the use of compulsion for mental
disorders, for example in Germany12, we are as yet unaware of any
10

See the Scottish Human Rights Commission website:
https://www.scottishhumanrights.com/news/second-interaction-on-historic-abuse/
11
See the Scottish Human Rights Commission report, Housing Rights in Practice (2020), available at:
https://www.scottishhumanrights.com/media/2029/housin-project-report-vfinal-may-2020.pdf
12
The World Health Organisation’s (WHO) “Guidance on community mental health services:
promoting person-centred and rights-based approaches” provides detail of the work being done in
Kliniken Landkreis Heidenheim (p.44-48). This general hospital serves a population of 130,000 and
has transformed a traditional psychiatric inpatient service into a community based mental health
service. By providing consistent and immediately-available services, and by offering choice, average
rates of compulsory admissions in the service have reduced to les s than one-fifth of those in Germany
nationally – reported as standing at 1.7% in comparison to 10.7%. Everyone, including those detained
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country that has completely and successfully abolished all aspects of
compulsion.
We have heard a range of views from those with lived experience. While
some would wish to see an immediate and outright ban on compulsion,
our discussions in Advisory Groups have come round repeatedly to the
acceptance of some exceptions, even by those with lived experience.
We will continue to consider this supported by robust data and other
evidence collection. This will include whether achieving a complete
removal of compulsion will have to be progressively realised whilst at the
same time taking serious steps to give effect to an individual’s rights, will
and preferences increase in a non-discriminatory way.
There is still much work to be done to overcome a lack of awareness of
current rights which were based to a significant extent on an earlier
understanding of human rights principles. In addition to issues with
awareness, availability of some of the services covered by existing rights
is obviously an issue, for example, in relation to advocacy. The radical
implications of some interpretations of UNCPRD have also worried
practitioners. While our review is not looking at matters in the practice of
psychiatry such as diagnosis, it is obvious that there are likely to be
implications for practitioners of our recommendations.
Human rights offer an effective and ethical basis for improving the lives
of all with mental disabilities. They offer safeguards for individuals, their
carers and families, and guidance and safeguards for practitioners. All
these groups have continued to engage with the Review, assisting us in
working out collaboratively what new human-rights based mental health
law and systems would look like. We will maintain engagement with lived
experience and practitioners to help us to find a way through, informed
by our developing understanding of the likely benefits and risks of the
changes we are considering.

in hospital, has the right to refuse medication, and forced medication is rare, requiring a separate
application to the court and an independent expert opinion. During the period 2011–2016 no one was
forced to take medication, and in the years since the rate has amounted to one person per year.
Rapid tranquilisation is never used without consent. The service does not seclude people at all, and
during daytime hours the wards remain open. Inpatient units are locked from 8pm to 8am to meet
State law requirements.
.
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Purpose and Principles of Mental Health and Capacity Legislation
As mentioned earlier in the report, the work of the Executive Team has
intensified with the aim of reaching agreement on certain key aspects for
reform.
This section sets out the preliminary views of the Review on the core
questions of, first, what (and who) mental health law should be for, and
second, what principles should underpin the operation of mental health
law.
Unless the context suggests otherwise, we use mental health law as an
umbrella term to refer to the key legislation we are reviewing, namely the
Mental Health (Care and Treatment) (Scotland) Act 2003 (2003 Act), the
Adults with Incapacity (Scotland) Act 2000 (AWIA), and the Adult
Support and Protection (Scotland) Act 2007 (ASPA).
We believe that the human rights-based approach we have adopted
means that mental health law should in future have a significantly wider
scope, and that this has an important impact on the principles which
should govern the legislation.
The Purpose of Mental Health Law
The current legal framework
The purpose of the legislation we have been asked to review may be
summarised as follows:
 the purpose of mental health law has historically been (at least
since 1960) to authorise and regulate compulsory care and
treatment for mental disorder, where the person’s ability to make a
treatment decision is compromised by the mental disorder.
 the purpose of capacity law is to allow people whose impairments
mean they cannot safely take actions or make decisions involving
their finance, welfare or medical treatment to have this done for
them.
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 and the purpose of adult support and protection law is to provide a
set of short-term measures to protect people who, by reason of
impairment or circumstances, may be vulnerable to abuse.
We feel that these purposes are too narrow. Our Terms of Reference
push us in a more ambitious direction, suggesting a wider focus on
securing human rights for all people who may currently fall within the
category of ‘mental disorder’. We agree with this, and we believe our
reform agenda should aim high.
Who should be covered by mental health law?
Our preliminary view is that this new, human rights based legal
framework should apply to persons with mental illness, learning
disability, personality disorder, dementia, autism and other types of
neurodiversity. It may also apply in relevant circumstances to other
conditions which may impair a person’s decision-making ability. In
general, these groups would currently be covered by the definition of
‘mental disorder’ in the 2003 Act.
We are aware that ‘mental disorder’ is regarded by many as a
stigmatising and offensive term, and we intend to suggest alternative
terminology in our recommendations. We have been discussing the
possibility of using the term ‘mental and intellectual disabilities’, but we
wish to engage further with people, particularly those with lived
experience, before making our final recommendations.
The use of the term ‘disabilities’ reflects the approach of the UNCRPD. It
is intended to cover mental and intellectual impairments which, in
interaction with various external or societal barriers, may hinder their full
and effective participation in society on an equal basis with others. 13
Pending a decision, in this report we refer to mental disability which
includes intellectual disability.
We recognise that mental health law may be relevant in situations where
people have a short-term mental health crisis which might not be
categorised as a disability under the Equality Act. We intend that people
in these situations of short-term mental health crisis should be covered
by the legislation.
13

See Article 1 of the Convention of the Rights of Persons with Disabilities available at: Convention
on the Rights of Persons with Disabilities – Articles | United Nations Enable
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There has been pressure to remove some categories from the scope of
mental health law, and to have separate legislation for particular groups,
such as autistic people or people with learning disabilities. This was
considered in the Independent Review of Learning Disability and Autism
in the Mental Health Act (the Rome Review), which we are looking at as
part of our work. 14
Our starting point is to aim for legislation which meets the needs of all
people with mental disabilities, without separating out diagnoses.
However, as we develop our detailed recommendations, we will consider
whether there is a need to make special provision for particular groups.
We are considering whether, and how far, a mental health diagnosis
should be necessary as a pre-condition for compulsory treatment; how
far other tests based on, for example, impaired decision making and risk,
could replace this; and what might be the implications for other groups,
such as people with addictions, of removing a diagnostic threshold.
What should mental health law be for?
We considered several options as to what, in addition to the current
purposes, should be part of the purpose of mental health law, including:
 to ensure that people who are subject to non-consensual
interventions receive proper support during and after the period of
the intervention
 to provide greater protection for all people with mental disabilities
against neglect, abuse, unjustified coercion, etc.
 to ensure that health and care services for people with mental
disabilities are of a sufficiently high standard (whether they are
voluntary or compulsory).
Current mental health law contains some provisions which relate to
these broader aims, but these are limited. Examples include the principle
of reciprocity, the duty to provide advocacy, criminal offences against
14

The Rome Review recommended that learning disability and autism be removed from the Mental
Health Act, but that changes to services be put in place before this happens. The final report of the
Independent Review of Learning Disability and Autism in the Mental Health Act is available here:
Home - The Independent Review of Learning Disability and Autism in the Mental Health Act Scotland
(nrscotland.gov.uk)
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wilful neglect, and the provisions in the 2003 Act intended to ensure that
aftercare is adequate for all people with mental disorders.
These are important aspects of our reform agenda, and we will be
developing recommendations in all these areas.
However, we feel there is a simpler and more inclusive framework for
the Review. We believe the purpose of the law should be to ensure that
all the human rights of people with mental disabilities are
respected.
We do not believe this can be done solely by general human rights or
equality legislation but requires specific provision for those whose
decision-making ability may be impaired.
We are not solely concerned with the rights of those who are subject to
compulsion, but in securing the full range of rights set out in international
human rights treaties for everyone who may currently fall within the
category of ‘mental disorder’. 15 Currently, the focus of mental health law
is mainly on authorising and regulating the use of non-consensual
interventions. It does not seek to ensure that the wider needs of people
with mental disabilities are met.
Our approach reflects three key insights, drawn from human rights
principles and the evidence we have received.
First, human rights are indivisible.16 The UNCRPD reinforces this by
including all categories of human rights in the same treaty. Legislation
which focuses solely on protecting people from having their freedom
unjustifiably interfered with will not achieve its aim if the supports they
need to live independently are not there. We have seen this, for
example, in the situation of people with learning disabilities who continue
to be detained because the community facilities which would meet their
needs have not been developed.
Second, current legislation focuses too strongly on binary choices
(capacity/incapacity, detainable/not detainable, mental disorder/not a
mental disorder) which determine what services can and should do and
15

This includes the European Convention on Human Rights, the International Covenant and
Economic, Social and Cultural Rights, the UNCRPD and the UN Convention on the Rights of the
Child.
16
See the Vienna Declaration of 1993: “All human rights are universal, indivisible and interdependent
and interrelated… it is the duty of States, regardless of their political, economic and cultural systems,
to promote and protect all human rights and fundamental freedoms.” Available at: OHCHR | Vienna
Declaration and Programme of Action

18

on authorising and placing limits on non-consensual interventions. This
approach can be too quick to remove rights on one side of the line, and
not sufficiently concerned with the rights of those on the other side –
particularly the right to receive help at times of crisis.
Finally, reducing the use of non-consensual interventions is likely to
depend in large part on improving prevention and early support and
intervention, so that people do not become so unwell that compulsory
treatment becomes a necessary outcome. Rights need to make a
difference when they can be meaningful and effective, not when the
harm has already been caused.
The same issue arises in relation to recovery. The focus of the law and
the mental health system on the medical aspects of care can mean that
a person is pushed out of the system once the condition is judged
stable, even where underlying issues have not been addressed. This
can result in repeated and avoidable use of coercion.
Capacity law deals with a wider range of issues than mental health law,
and this may help in approaching support, protection, and recovery from
a wider perspective. However, capacity law currently has little to say
about the economic, social, and cultural rights which we believe need to
be part of the legal framework.
Implications for our work
That does not mean all the changes we want to see will be achieved
through specific mental health and capacity law. Many of them may be
part of wider legislative, policy and practice reform. This includes, for
example, taking forward the recommendations of the Human Rights
Taskforce regarding incorporation into domestic law of international
human rights instruments, including the UNCRPD, and reflection of the
requirements of these treaties across relevant legislation and policy. 17
We will take forward the thinking of our Economic, Social and Cultural
Rights Advisory Group to develop recommendations on how the specific
needs of people with mental disabilities can be addressed as part of this
wider human rights agenda.

The National Taskforce for Human Rights Leadership’s final report can be found at: National
Taskforce for Human Rights Leadership - gov.scot (www.gov.scot)
17
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A key aspect of this is strengthening the accountability of Government
and public services for ensuring that the rights of people with mental
disabilities are upheld. We believe the current framework has significant
gaps, particularly in setting clear standards and expectations of mental
health services, and in ensuring that the voice of people with lived
experience is central to the design, delivery, and oversight of support.
We will take this forward in part through a new Accountability
workstream.
Our approach to non-consensual treatment
Alongside this wider focus, strengthening the rights and protections of
those who are subject to non-consensual treatment remains a vital part
of our work.
We have received compelling evidence, including from those with lived
experience, that a framework for non-consensual treatment can be lifesaving and can promote the rights and interests of people subject to it.
We do not believe we should recommend that all mental health and
incapacity law be abolished but that it should be reframed to ensure that
that it gives effect to an individual’s rights, will and preferences in a nondiscriminatory way.
We believe it should be possible to reform mental health and capacity
law so that it is compliant with the UNCRPD, although this is not
straightforward. A commitment to equality and non-discrimination can be
hard to reconcile with laws which depend, at least in part, on having an
identifiable mental disorder.
The solution is likely to be rather different to that which currently exists,
in giving more weight to understanding and reflecting what a person’s
will and preferences really are in given situations, through supported
decision-making if necessary. What this concept encompasses needs to
be clearly articulated but, in general, would include assisting a person to
make decisions and giving effect to these and, where this is not
possible, the ‘best interpretation’ of these.
Our aim is that non-consensual interventions will only occur where this is
non-discriminatory and to fully protect an individual’s rights. Further, that,
through supported decision-making, a person’s will and preferences are
always made known and respected even where non-consensual
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interventions take place and only not followed where it is not
discriminatory to do so. A truly autonomous person makes their own
decisions and ensures that these are given effect. Supported decisionmaking is a means by which this can also be achieved where a person
experiences decision-making challenges.
We are seeking to move away from a notion of non-consensual
interventions as a punitive or limiting action to ensuring it is a protective
action. This may include considerations of earlier intervention in
appropriate cases. We are considering if we can make mental health law
more clearly and effectively reflect an approach of Support, Protection
and (where possible) Recovery.
We believe embedding supported decision-making will be an important
part of shifting the balance towards more empowering mental
health/capacity law which genuinely maximises autonomy.
We do not see autonomy simply as a negative value, understood as a
duty to leave a person to make their own decisions. We would frame
support for autonomy as a positive duty - to create the conditions which
maximise the ability of a person to have control over their own choices.
This principle should apply as much to people who have capacity as
those who may be felt to lack it.
We also want to see a stronger articulation of the rights of families and
carers. We heard compelling evidence that, despite the principles of the
2000 and 2003 Acts, and other legislation to empower unpaid carers,
they too often remain outside the system, with their needs unaddressed, and their role in supporting a person with a mental disability
unrecognised.
One of the models we wish to consider in developing our framework is
the proposed Health and Wellbeing Act which forms part of the
recommendations of the Royal Commission into the mental health
system in Victoria, Australia (2021).18
Recommendation 42 of the Royal Commission into Victoria’s Mental Health System proposes a
new Mental Health and Wellbeing Act with its primary objective to achieve the highest attainable
standard of mental health and wellbeing for the people of Victoria. It would aim to reduce inequities in
access to mental health and wellbeing services, clarify governance arrangements, establish a Mental
Health and Wellbeing Commission, strengthen accountability mechanisms, specify measures to
reduce rates and negative impacts of compulsory assessment and treatment, seclusion and restraint;
and simplify and clarify the statutory provisions relating to compulsory assessment and treatment . The
full report is available at: Royal Commission into Victoria’s Mental Health System - Home
(rcvmhs.vic.gov.au)
18
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Reciprocity
One of the issues we are considering is whether reciprocity should
remain as a feature of mental health law.
On the one hand, the fundamental justification for reciprocity remains
compelling - that a person who has had their choices limited by the State
should have the right to receive the help they need from the State,
particularly (but not solely) help to recover their autonomy. Indeed, if we
accept this, it can be argued that the principle should be strengthened –
recognising that it is currently difficult to enforce.
Against this, there are concerns that if the rights of people subject to
compulsion are too different from those being treated with consent, there
may be a perverse incentive to seek compulsion as a lever to ensure
support.
It can also be argued that the principle of reciprocity has less relevance
if the law contains measures to ensure everyone gets the help they
need.
On balance, we feel that the principle is still valuable, but we need to
look closely at how to ensure it is effective, proportionate, and nondiscriminatory. In particular, we need to consider how a tribunal can
effectively use it to ensure appropriate support is provided.
In considering reciprocity, we will also consider how it might operate in
relation to people currently subject to capacity law rather than mental
health law. It isn’t obvious why a person who is placed in a care home
under capacity law and potentially given treatment which they would not
accept voluntarily should have fewer rights than a patient who is subject
to a community-based Compulsory Treatment Order, for example.
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Principles of Mental Health Law
The current position
The 2003 Act, the AWIA and the ASPA all contain principles, and those
acting under the legislation are required to have regard to these
principles.19
The provisions in the 2003 Act derive from the ‘Millan Principles’ set out
in the report of the Millan Committee review of mental health law.20
These are listed below, with references to the provisions in the 2003 Act
related to them, and similar provisions in AWIA and ASPA.
1. Non-discrimination: People with mental disorder should, whenever
possible, retain the same rights and entitlements as those with other
health needs. (s1(3)(g), 2003 Act)
The ASPA provides that those exercising powers must, if relevant, have
regard to ‘the importance of ensuring that the adult is not, without
justification, treated less favourably than the way in which any other
adult (not being an adult at risk) might be treated in a comparable
situation.’ (s2(e))
2. Equality: All powers under the Act should be exercised without any
direct or indirect discrimination on the grounds of physical disability, age,
gender, sexual orientation, race, colour, language, religion or national or
ethnic or social origin. (s3, 2003 Act)
3. Respect for diversity: Service users should receive care, treatment
and support in a manner that accords respect for their individual
qualities, abilities and diverse backgrounds and properly takes into
account their age, gender, sexual orientation, ethnic group and social,
cultural and religious background. (s1(3)(h), 2003 Act)
The ASPA provides that anyone performing a function must, if relevant,
have regard to ‘the adult's abilities, background and characteristics
The wording of the AWIA seems slightly stronger, in stating that the principles “shall be given effect
to in relation to any intervention in the affairs of an adult under or in pursuance of this Act” (s1)
20
The final report of the Millan Committee on its Review of the Mental Health (Scotland) 1984 can be
found at: https://www.mhtscotland.gov.uk/mhts/files/Millan_Report_New_Directions.pdf .Chapter 3
sets out the principles. These are: Non-discrimination; Equality; Respect for diversity; Reciprocity;
Informal care; Participation; Respect for carers; Least restrictive alternative; Benefit; and, Child
welfare
19
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(including the adult's age, sex, sexual orientation, religious persuasion,
racial origin, ethnic group and cultural and linguistic heritage).’ (s2(f))
4. Reciprocity: Where society imposes an obligation on an individual to
comply with a programme of treatment and care, it should impose a
parallel obligation on the health and social care authorities to provide
appropriate services, including ongoing care following discharge from
compulsion. (s1(6), 2003 Act)
5. Informal care: Wherever possible care, treatment and support should
be provided to people with mental disorder without recourse to
compulsion. (see the ‘necessity’ test in the grounds for compulsory
treatment, e.g. s64(5)(d), 2003 Act)
The AWIA provides that ‘There shall be no intervention in the affairs of
an adult unless the person responsible for authorising or effecting the
intervention is satisfied that the intervention will benefit the adult and that
such benefit cannot reasonably be achieved without the intervention.’
(s1(2)).
6. Participation: Service users should be fully involved, to the extent
permitted by their individual capacity, in all aspects of their assessment,
care, treatment and support. Account should be taken of their past and
present wishes, so far as they can be ascertained. Service users should
be provided with all the information necessary to enable them to
participate fully. All such information should be provided in a way which
renders it most likely to be understood. (s1(3)(d) and (10), 2003 Act)
The AWIA provides that ‘account shall be taken of … the present and
past wishes and feelings of the adult so far as they can be ascertained
by any means of communication.’ (s1(4)(a))
The ASPA provides that those ‘performing a function … in relation to an
adult must, if relevant, have regard to the adult's ascertainable wishes
and feelings (past and present).’ (s2(b)) and ‘the importance of … the
adult participating as fully as possible in the performance of the function,
and … providing the adult with such information and support as is
necessary to enable the adult to so participate’. (s2(d))
7. Respect for carers: Those who provide care to service users on an
informal basis should receive respect for their role and experience,
receive appropriate information and advice, and have their views and
needs taken into account. (s1(5), 2003 Act)
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The AWIA provides that ‘account shall be taken of the views of the
nearest relative, named person and the primary carer of the adult, in so
far as it is reasonable and practicable to do so.’ (s1(4)(b))
The ASPA provides that those performing functions must, if relevant,
have regard to … ‘any views of (i) the adult's nearest relative, (ii) any
primary carer, guardian or attorney of the adult, and (iii) any other
person who has an interest in the adult's well-being or property.’ (s2(c))
8. Least restrictive alternative: Service users should be provided with
any necessary care, treatment and support both in the least invasive
manner and in the least restrictive manner and environment compatible
with the delivery of safe and effective care, taking account where
appropriate of the safety of others. (s1(4), 2003 Act)
The AWIA provides that any ‘intervention shall be the least restrictive
option in relation to the freedom of the adult, consistent with the purpose
of the intervention’ (s1(3)), and that guardian, attorneys and others
‘shall, in so far as it is reasonable and practicable to do so, encourage
the adult to exercise whatever skills he has concerning his property,
financial affairs or personal welfare, as the case may be, and to develop
new such skills’. (s1(5))
The ASPA provides that ‘a person may intervene, or authorise an
intervention, only if satisfied that the intervention … is, of the range of
options likely to fulfil the object of the intervention, the least restrictive to
the adult's freedom.’ (s1(b))
9. Benefit: Any intervention under the Act should be likely to produce for
the service user a benefit which cannot reasonably be achieved other
than by the intervention. (s1(3)(f), 2003 Act)
See s1(2) of AWIA, set out at 5 above.
The ASPA provides that ‘a person may intervene, or authorise an
intervention, only if satisfied that the intervention … will provide benefit
to the adult which could not reasonably be provided without intervening
in the adult's affairs’. (s1(a))
10. Child welfare: The welfare of a child with mental disorder should be
paramount in any interventions imposed on the child under the Act. (s2,
2003 Act)
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Why do we need to change the principles?
The principles have been widely supported and remain popular. There is
a broad area of common ground across the three Acts, and it would not
be difficult to produce a synthesis of these principles. We do not believe
this would be enough, for two reasons.
First, the principles which should govern mental health law depend to a
significant extent on the purpose of the law. There is a tension between
principles directed at protecting people from undue interference in their
lives, and principles reflecting positive duties on the state to promote
health and wellbeing.
Current mental health law is primarily directed at the former set of
issues, and the principles in the 2003 Act, AWIA and ASPA reflect this:
‘least restrictive alternative’, ‘necessity’, ‘no intervention without benefit’
etc.
As we set out above, we are minded to recommend a new legal
framework which incorporates the right to the highest attainable
standard of physical and mental health.
In short, we want legislation to be more about helping people with a
mental disability to live and enjoy their lives without stigma or prejudice .
The principles of this new framework need to reflect this wider aim.
Second, we need to address the impact of the UNCRPD in relation to
non-consensual treatment. Previous work such as the Three
Jurisdictions project (2017), which looked at how to adapt AWIA to be
compliant with the UNCRPD, found that insufficient priority was given in
its principles to the importance of respect for the ‘rights, will and
preferences’ of the adult. 21 We will consider this in relation to the 2003
Act, AWIA and ASPA.
As well as affecting the emphasis of the principles, this wider scope will
affect who is expected to follow the principles. At the moment, the
principles broadly affect people making interventions in relation to
someone’s autonomy – the Mental Health Tribunal for Scotland,
Responsible Medical Officers, guardians etc. Often these people do not
The Essex Autonomy Project’s Three Jurisdictions Report is available at: Three Jurisdictions
Report: Towards Compliance with CRPD Art. 12 in Capacity/Incapacity Legislation across the UK Essex Autonomy Project
21
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have the power to secure the support that a person may need. Under
the wider framework we propose, the principles would need to bite on a
wider category – including government and public bodies, regulatory
agencies, and those delivering support and care under the aegis of
public services.
Our suggested approach
We believe that this shift can be achieved by basing the principles for
reformed mental health law on principles already established in human
rights instruments, particularly Article 3 of the UNCRPD.
This reflects our remit to ensure that the law reflects human rights and
will also assist in ensuring that reformed legislation is consistent with the
planned incorporation of international human rights, including economic,
social and cultural rights.
We are aiming for a small set of core principles (between 4-6) which can
be expanded upon in the legislation itself and in guidance. That implies
some streamlining of the eight principles in Article 3.
Our initial suggestion for those principles is:
 Respect for dignity
 Respect for autonomy
 Non-discrimination and equality
 Inclusion.
As with the principles which currently operate, none of these on their
own can provide an infallible guide to what needs to happen in an
individual situation. They need to be considered together, recognising
that, in some situations, principles will pull in different directions, and will
need to be balanced against each other.
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Discussion of the principles
1. Respect for dignity (Article 3(a))
This is an important statement about the inherent human worth of any
individual. It is linked in Article 3 with autonomy, but is a wider concept,
which we believe should be separately stated.
We discuss the significance of the concept of ‘dignity’ in our overview of
human rights above. The National Taskforce for Human Rights
Leadership stated that ‘human dignity is the value which underpins all
human rights’.22
Academic work done for the Taskforce makes clear that the concept of
human dignity is important to international human rights, and familiar in
domestic law. Although it is difficult to spell out in legislation precisely
what it covers, it has a strong resonance, which may assist in
understanding the aims of the law. It is flexible enough to be applied in
different contexts, providing an intuitive framework to help assess
whether particular actions are consistent with human dignity.23
It provides a basis for the claims of economic, social and cultural rights,
such as to health, housing, employment and social security. It also
provides a lens to assess whether interventions in someone’s life are
justified or indeed necessary.
In relation to children, it can be linked to the Millan Child Welfare
principle that the welfare of the child should be paramount.
Ultimately, this principle highlights the need always to keep the unique
individual affected by the law at the centre or the law and its application.
2. Respect for autonomy (Article 3(a))
This is reflected in several Millan principles, including Least Restrictive
Alternative, Participation and Benefit, as well as the AWIA principle of
exercising and developing skills. To these we would add the need to
enshrine in law the principle of supported decision making.

See the Recommendation 9 of The National Taskforce for Human Rights Leadership’s final report
at: National Taskforce for Human Rights: leadership report - gov.scot (www.gov.scot)
23
For further discussion, see the Academic Advisory Panel paper prepared for the National
Taskforce by Dr Elaine Webster on ‘The Underpinning Concept of “Human Dignity”. This is available
at: AAP+Paper+-+NationalTaskforce+-+Elaine+Webster+-+Dignity+FINAL+%281%29.pdf
(www.gov.scot)
22
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Many of these aspects of the overall principle will need to be spelled out
in detail in reformed legislation.
The principle is fundamental to the provisions of the UNCRPD with
respect to legal capacity and respect for rights, will and preferences. The
work of the Capacity and Support for Decision Making workstream will
set out how we believe these can be reflected in Scottish mental health
law.
3. Non-discrimination and equality (Article 3 (b), (d), (e) and (g))
This reflects the Millan principles of Non-discrimination, Equality and
Respect for Diversity.
Non-discrimination and equality are core to the UNCRPD, and it is
important to understand what is meant. For people with disabilities, it
does not mean treating everyone the same. This principle requires us to
remove the barriers that prevent disabled people from participating as
equal citizens in society and having control over their own lives.
These barriers can be removed through providing access to appropriate
support, through reasonable adjustments/accommodation, and creating
conducive environments.
4. Inclusion (Articles 3(c) and (f), Article 19)
This principle, in particular, reflects the shift to the incorporation of
economic, social and cultural (ESC) rights, and the paradigm shift of the
UNCRPD, which is the first international instrument explicitly to require
this. The nearest comparisons in the Millan Principles are the principles
of Reciprocity and Benefit.
The principle affirms the right of people with mental disabilities to
participate not just in their care and treatment, but in society – to have
meaningful access to independent living, to fulfilling work, to friendships
and social connections, to culture and creativity.
Issues for further work
Although we believe it would be confusing and unhelpful to have a
multitude of key principles, we recognise that there are other human
rights provisions which are important, such as the Right to Life (ECHR
Article 2). There is also a range of standards that operate in relation to
health and social care services. For example, the National Care
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Standards include principles relating to Compassion and Responsive
Care and Support.24
We will consider whether the principles we outline are sufficient to cover
all the key requirements for human rights based mental health law. We
are already conscious of one significant aspect we feel we should
include – some version of the Millan principle of respect for carers. The
UNCRPD principles do not specifically address the rights of family
carers, although the preamble to the Convention (paragraph 24) sets out
that States Parties are:
‘Convinced that the family is the natural and fundamental group unit of
society and is entitled to protection by society and the State, and that
persons with disabilities and their family members should receive the
necessary protection and assistance to enable families to contribute
towards the full and equal enjoyment of the rights of persons with
disabilities’.
We will also consider how the principles can best be made effective. We
have heard on numerous occasions that good law is of little use if it is
not known about, not understood, or not applied. This requires clear
attributed duties, proper accountability for those duties, and system-wide
efforts to ensure human rights principles are embedded in the culture of
human services.
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The Health and Social Care Standards are available at: Health and Social Care Standards: my
support, my life - gov.scot (www.gov.scot)
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Work of the Executive Team and the Advisory Groups
The Executive Team
Since the previous Interim Report, the Executive Team has met
regularly. Some meetings were held which were relatively short, dealing
mainly with administrative matters around the running of the Review.
Others were longer meetings where the team discussed in detail the
direction of the Review and findings so far, reflecting on the work of the
Advisory Groups. Notes of meetings can be found on the Resources
page of the Review website at www.mentalhealthlawreview.scot.
In addition, there have been many meetings using online platforms with
lived experience groups and individuals, practitioners and other
stakeholders.
Children and Young People Advisory Group
Engagement with children, young people and carers
Engagement work has continued in this phase of the review with young
people who have moved on from child and adolescent mental health
services. Despite great efforts, it was not possible to engage with
children and young people currently using mental health services, due to
issues around consent and the risk of adding more trauma to children
and young people who are already vulnerable.
The five young people we met reflected on their time within mental
health services. The issues which kept coming up were around
adequate information and communication. The complexity of the mental
health system seemed to be a barrier to getting more help.
The young people acknowledged a lack in awareness of their rights
within mental health services and felt that often parents were consulted,
and their consent given over the views of the young people. This issue
was also raised by the office of the Children and Young People’s
Commissioner Scotland (CYPCS). Very often practitioners seek
consent from parents even when the person under 16 is able to provide
consent in line with the Age of Legal Capacity (Scotland) Act 1991.
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At the same time, we have also heard from parents who were not
involved when they should have been.
This can be an area of great confusion and concern for parents and
young people, and complex decisions need to take account of the needs
and rights of individual children and families, involving them as fully as
possible in necessary discussions.
Members of the Advisory Group met with representatives from CYPCS
to discuss further ways to engage with children and young people. The
view from this meeting was that it may be beneficial to hold small focus
groups with children and young people which look at one specific topic
at a time. This will be the approach taken when further consultation
work is required in the next phase of the Review.
Three young carers living with people with mental disabilities came
forward to discuss their issues, which ranged from not being identified as
a carer to the impact that providing care has on young carers’ education.
Again, the issues of communication and information were of concern to
young carers, especially if they were not viewed as having something
valuable to contribute.
A meeting has also been set up with Edinburgh Young Carers to discuss
issues of relevance to sibling young carers.
The Scottish Youth Parliament are carrying out some pieces of
engagement work with young people and we hope to have a report on
that following elections to the Youth Parliament later this year.
Improving the operation of current mental health law
The Group will co-host an event in September with the Child and
Adolescent Faculty of the Royal College of Psychiatrists in Scotland.
Psychiatrists and others with an interest in mental health law will
consider a range of case studies reflecting problems and issues with the
operation of the 2003 Act and identify possible reforms. Following the
event, the Review will consider and consult on these possible reforms.
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Implications of the UNCRC
The United Nations Convention on the Rights of the Child (Incorporation)
(Scotland) Bill has been passed by the Scottish Parliament. It is currently
subject to a referral to the UK Supreme Court (the hearing took place on
28 and 29 June and judgment is awaited) albeit only in relation to
specific aspects of the legislation rather than the whole Bill.
If it is ultimately passed into law, any future mental health law must
comply with the UNCRC. The current Mental Health Act must be read,
so far as possible, in accordance with the UNCRC, and its provisions
could potentially be struck down if found to be incompatible with the
UNCRC.
The Review will undertake an analysis of the 2003 Act, read against the
UNCRC and other international human rights obligations. This will
consider the principles and articles of the UNCRC, comments and
directions from the relevant UN monitoring committee, and the
implications for children with disabilities (including mental disabilities) of
the paradigm shift implied by the UNCRPD.
Linking the Review to wider reforms
As set out in our last interim report, the Review has considered how to
join up more effectively the legal and policy frameworks affecting
children and young people who may be experiencing mental distress or
who require specialist care and support. This reflects the findings of the
Independent Care Review, that the law governing support for children
and young people is made up of rules which are ‘complex and often
contradictory’, resulting in a recommendation that the legal framework
be replaced with a set of legal rules that reflect a holistic understanding
of children’s and families’ lives. 25
We believe there needs to be a national conversation about how
changes in the law and support for children and young people with
mental health problems can be joined up with wider reforms to ensure
support for children and families. We have held several meetings with

The Independent Care Review’s report, The Rules is available at: The-Rules_pages.pdf
(carereview.scot). All the reports of the Independent Care Review are available at: Independent Care
Review – The root and branch review of Scotland's care system.
25
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Scottish Government officials and hope soon to agree with them how to
take this conversation forward.
Economic, Social and Cultural Rights Advisory Group
Members of this Group have held meetings with the Equality and Human
Rights Commission (EHRC), and a range of peer support and collective
advocacy groups.
Engagement with peer support
Group members met with thirteen peer and advocacy groups and four
individuals (involving one hundred and twelve people), mainly people
with lived experience, including some carers. The majority of the groups
had a focus on mental illness, but the ESC Group also met a group of
autistic people, two people able to give views on the situation of
prisoners/homeless/addicted and mentally ill people, and one person
giving a young person’s perspective. The views and experiences of the
groups are currently being collected into a report which will be
considered with the original lived experience report used by the ESC
Group.
Development of Collective Advocacy
A sub-group of three members with experience of working in collective
advocacy met twice and has been working on a report that defines
collective advocacy, talks of its value and activity, its strengths and
weaknesses and how human rights underpin it. They will be seeking
views on how collective advocacy should develop in the future, be
sustained and protected.
Equality and protected characteristics
The Group’s meeting with the EHRC highlighted the significant data gap
that exists, meaning it is extremely difficult to measure and address the
differential impact of mental health law and policy on people with
different protected characteristics, such as age, gender, physical
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disability, race and sexuality. The importance of data has also been
highlighted by the National Taskforce on Human Rights Leadership.
The Review is working with the Mental Welfare Commission to establish
what can be identified from current data sources, and what is needed in
the longer term to ensure that practice and policy are informed by data.
This work will be given priority over the summer months as, due to
changes in the Review secretariat, we have not been able to take this
forward as quickly we had planned. We are also seeking information
from Public Health Scotland on the data that is currently held on mental
health services and protected characteristics, and exploring with officials
in the Scottish Government and some of our third sector colleagues how
best to engage with particular communities.
National Taskforce on Human Rights Leadership
The Group considered the final report of the National Taskforce, and
generally endorsed its conclusions, so far as they affect mental health
law. It supported the recommendation that the rights set out in the
International Covenant on Economic, Social and Cultural Rights, and the
UNCRPD should be directly incorporated into Scots Law.
Even if this is done by a separate Act of the Scottish Parliament, there
will be much detail to work out in relation to mental health law and policy.
The Review will consider how to flesh out the core minimum obligations
which the State should provide in relation to mental health, ensuring that
minimum standards encompass recovery (where possible) and
prevention as well as care and support. The Accountability workstream
will consider what more is needed to provide assurance that the State’s
obligations, including of progressive realisation of economic, social and
cultural rights, are being achieved.
Further information on the Taskforce can be found in the ‘Reports
Published in the Last Six Months’ section of this report.
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Analysis of mental health law and economic, social and cultural rights
The Review will undertake an analysis of the main strengths and
weaknesses of our current mental health law from the perspective of
Scotland’s current duties on economic, social and cultural rights.
The analysis will consider how well our current mental health law meets
the range of requirements which apply to Scotland through United
Nations treaties, particularly the International Covenant on Economic
Social and Cultural Rights (ICESCR) and the UNCRPD. For example, it
will consider how our law currently addresses non-discrimination and
equality, and how well our law addresses economic, social and cultural
factors in the context of the UNCRPD’s model of disability.
Capacity and Support for Decision-Making Advisory Group
We have been conscious of the need to ensure that our work addresses
those items mentioned in the ‘What we will do next?’ section of the
December 2020 Interim Report whilst at the same time being flexible
enough to consider other issues relevant to this Advisory Group that
arise in feedback and information otherwise received by the Review.
Capacity and SIDMA26 assessments
The Advisory Group has been considering the purpose of mental health
and capacity law and principles that support the achievement of this
purpose. This has been greatly assisted by identification of the Purpose
and Principles outlined in the earlier section of this report. In general
terms, it was agreed that the purpose is to ensure that persons with
mental disabilities receive the most appropriate support at the right time,
with the emphasis being on a presumption in favour of the person’s
autonomy with support and protection provided where necessary and
appropriate.
With a view to providing foundational recommendations to the Review
Executive Team and for feedback from the Reference Groups and wider
stakeholder engagement, we have considered:

Currently the ‘capacity test’ used as one of the criteria for compulsion under the Mental health
(Care and Treatment) (Scotland) Act 2003.
26
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 The extent to which capacity and SIDMA assessments, in their
current or an enhanced form, may assist, if at all, in achieving the
purpose of mental health and capacity law.
 The extent to which human rights assessments, as recommended
by the Rome Report in the Independent Review of Learning
Disability and Autism in the Mental Health Act, either with or
without capacity and SIDMA assessments, achieve the purpose of
mental health and capacity law.
 The extent to which supported decision-making, either with or
without capacity and SIDMA assessments, achieves the purpose
of mental health and capacity law.
 Advance Planning and deprivation of liberty (insofar as the remit of
this Advisory Group is relevant to this).
 To help us to explore these issues, we took expert evidence from:
 Dr Matthé Scholte (Institute for Medical Ethics and History of
Medicine, Ruhr University Bochum) on supported decision-making
models
 Dr Maggie Whyte (clinical neuropsychologist, NHS Scotland
Aberdeen) on capacity assessments
 Dr Miriam Brown (psychiatrist, NHS Scotland) on research
undertaken with Professor Wayne Martin (University of Essex),
and Dr Arun Chopra (Mental Welfare Commission for Scotland) on
SIDMA recording and the implications for the SIDMA test
 Dr Gareth Owen (consultant psychiatrist and Reader at King’s
College London) on mood, personality, suicidality and decisionmaking
 Paula Jacobs (Ph.D. Candidate at the University of Edinburgh) on
her research into intellectual disability and decision-making at
times of life changing transition
 Aine Flynn, Director of the Decision Support Service at the Mental
Health Commission in Ireland, and
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 Ben Baldock (Advocard) on collective advocacy.
 Dr Simon Webster (formerly Secretary to the Rome Review and
now a member of the Review Secretariat) - he provided a
presentation on whether human rights assessments ensure
respect for human rights of persons with mental disabilities more
effectively than mental capacity assessments.
 Drs Paul Hutton and Arun Chopra - as members of the Advisory
Group, they undertook a mapping exercise looking at components
of decision-making capacity tests under legislation in Scotland,
England and Wales, Ireland, Sweden, Australia (Victoria,
Tasmania, Western Australia and Queensland), the USA, Canada
(Nova Scotia), Hong Kong and Singapore.
We appreciated that unanimous agreement might not be obtained
across the group and that there are areas which are as yet unresolved
or where further information is required. We also noted the concerns of
the Committee on the Rights of Persons with Disabilities about mental
capacity assessments, the exercise of legal capacity and nonconsensual interventions. By way of explanation, ‘legal capacity’ is a
person’s ability to hold rights and duties (legal standing) and freedom to
exercise those rights and duties (legal agency). It is the ability to ensure
that one’s will and preferences are respected and can be legally
enforced where necessary. ‘Mental capacity’, on the other hand, relates
to a person’s decision-making ability.
The Committee on the Rights of Persons with Disabilities has expressed
serious concerns about laws that allow for assessments of mental
incapacity to effectively silence a person’s voice, in other words deny
their ability to exercise legal capacity.27 Moreover, we recognise that
recommendations for legislative change arising from this Advisory Group
might be challenging for some and how to bring about the accompanying
necessary attitudinal changes take place must therefore be carefully
considered.

See the Committee’s General Comment No 1 (2014) Article 12: Equal recognition before the law,
at: OHCHR | General Comments
27
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Supported Decision-Making
Given the level of interest in supported decision-making across the
entire Advisory Group, the proposed subgroup28 was not established but
the issue was considered instead by the whole group. Our work to date
has concentrated on capacity and SIDMA but it has been identified that
a shared understanding needs to be established on the definition and
precise role of ‘supported decision-making’ across the Advisory Group
and Review Team and further work is required on types of supported
decision-making, including advance planning. This work will be taken
forward following this report, along with consideration of the best use of
a proposed wider UK and international reference group to ensure that
the group has all the relevant information to hand.29
Communications with other workstreams across the Review
In regard to communications with other workstreams, Professor Jill
Stavert has attended meetings of the Compulsion Advisory Group to
share information on this workstream’s work. Foundational
recommendations from the Capacity and Support for Decision-Making
Advisory Group will also inform the work of the recently established
Adults with Incapacity workstream.
Communication and Engagement Advisory Group
The period since the previous Interim Report has seen some changes to
the Communication and Engagement Advisory Group in terms of
membership. The Group now has representatives from organisations
involved in advocacy, Scottish Human Rights Commission, Royal
College of Psychiatrists, unpaid carers and people with lived experience.
An early focus for the Group was carrying out a survey with mental
health practitioners to gather their perspectives on engaging with unpaid
carers.

See the Review’s December 2020 Interim Report, p. 81, available at: Scottish Mental Health Law
Review Interim Report – December 2020 | Scottish Mental Health Law Review
29
As above, p. 81.
28
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Survey of Engagement with Unpaid Carers
In February 2020, the Review launched a public consultation. It asked
people to share their experiences of mental health law in Scotland. An
analysis of the responses was published in July 2020.30 A common
thread in the responses from carers was the difficulties they had in trying
to communicate and engage with mental health practitioners. Some
people with lived experience were also distressed at the lack of
involvement and/or communication with carers even when they had
given their consent to share information.
The Group was concerned as the responses indicated poor levels of
engagement between mental health practitioners and carers. In many
situations, the carer is the only or most constant person in someone’s
life. It is the carer who knows that person when they are free from
mental illness. They are the person who can best tell when the person
starts to show signs of deteriorating mental health. They can assist in
trying to determine the person’s “will and preferences”.
To try to understand the issues with communication, the Group felt it
wanted to gain a greater understanding of mental health practitioners’
perspectives around engagement with carers. To do this, a survey was
sent around practitioners. The full report can be accessed here.
From the survey results, the Group found that significant work remains
to be done around the role of carers. The survey responses raise
concerns about a lack of awareness and training on carers and their
rights among mental health practitioners. They also suggest that
practitioners’ perspectives on their confidence in identifying carers and
involving them in care and decision-making may be different from the
perspectives of carers. There were issues around use of shared and
accessible language by practitioners. Following completion of the report,
the Lived Experience Reference Group were tasked with the job of
discussing the findings and making recommendations to the Review.
At the time of writing, the survey report has still to be discussed by the
Practitioners Reference Group to gather their views and
recommendations.

See the Review’s Summary of the Responses to the Consultation (2020) report at:
https://mentalhealthlawreview.scot/workstreams/summary-of-the-responses-to-the-consultation/
30
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Upcoming plans
 The Group have agreed with the Health and Social Care Alliance
(The ALLIANCE) to hold two information events in the autumn.
The purpose of these events will be to raise awareness of human
rights and how these can be used to effect change. In particular,
the focus will be on the incorporation of UNCRPD into mental
health law and what this means in practice for people subject to
legislation, those who apply the legislation and those who provide
unpaid care to someone subject to legislation.
 Issue of lack of accessible information available at the right time to
help individuals make informed choices about their care and
treatment will be discussed and recommendations put forward for
further consultation.
 From earlier evidence gathering work, the Group identified the lack
of understanding about the services that different professions
provide and the role of these professions in respect of their care
and treatment. Ways of addressing this will be discussed and
recommendations made.
 The communication between the Department of Work and
Pensions and mental health services has resulted in problems
when individuals transition from hospital to home. The Group will
discuss and will consider making recommendations about ways of
improving this.
 The Group will make recommendations on the best way to ensure
the rights of people with lived experience and unpaid carers are
upheld, via use of Advance Statements and role of Advocacy.
 Above all else, the Group will continue to ensure that clear
communication runs throughout the work of the Review and will
oversee further public engagement work around the various
recommendations from the Review.
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Compulsion Advisory Group
The Compulsion Advisory Group has discussed various issues of
importance to the Group and the Review. It has a membership of over
fifty percent of people with lived experience as a service user and/or as
a carer and some extremely informed practitioners and professionals in
it, some of whom are/have been service users or carers.
There has been regular discussion around the pros and cons of
compulsion, and, at the last meeting, the group agreed the broad thrust
of the ‘Purpose of the legislation’ paper produced by the Executive.
A considerable number of issues have been raised including, but not
limited to:
 Diagnosis, its validity and the consequences if people don’t accept
it.
 Diagnoses such as that of emotionally unstable personality
disorder, or dual diagnosis and the poverty of some service
provision and support around this.
 Whether risk is a better ground for compulsion than capacity and
whether it can be accurately predicted.
 That there may be a perverse incentive to use compulsory
measures to ensure people get services.
 Many people seek help but do not get it when they need it - care at
the right time may avoid the need for compulsion.
 Early intervention in psychosis may reduce the need for
compulsory treatment as may other treatments such as Open
Dialogue (see Glossary)- we need to look further at these.
 That if diagnosis is not used as a basis for compulsion what is to
stop compulsion being used to detain people who simply do not
“agree with the establishment” or what is considered mainstream
thinking.
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 That home treatment and good therapeutic relationships can help
to avoid the need for compulsion.
 That some people said that they have benefitted from compulsory
interventions.
 That lack of resources and community services can lead to an
increase in compulsion.
 That some consider that certain elements of the Mental Health
(Care and Treatment) (Scotland) Act 2003, such as mother and
baby units, had worked; the use of advance statements was very
low but, when used effectively, can reduce the need for admission
and lead to better outcomes; appeals against excessive security
had worked well for some people.
 That the views of carers need to be sought out and respected.
 That many people experience repeat admissions but repeated
opportunities for mental health services to learn lessons are often
missed.
 That detention and treatment can be traumatic and alienate people
from services.
 That, in some situations of crisis or illness, doing nothing is not an
option despite a person’s wish not to have help.
 That some care plans which were less medical and more about
activity and occupation and finding value in life were much better
than those based purely on medical approaches.
 That we needed to be sure that we do not end up following
approaches to mental health used in other countries where there is
a high number of prisoners and homeless people with an untreated
mental illness.
 That we need to look at such things as recovery and see what
place they might have in a new Act.
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The Group has also discussed the use of Compulsory Treatment
Orders.
The Group has agreed an action plan for ongoing work around
compulsion to address:
1. Study of the ethical and human rights basis for compulsory measures
of care and treatments and the powers that can be authorised under
such orders.
Work to be undertaken by Dr Simon Webster initially then considered by
the Group – for Group consideration.
2. Explore reasons behind increase in the use of compulsory measures
and issue recommendations to address this.
To include analysis of data provided by Mental Welfare Commission
around short term detention certificates and compulsory treatment
orders
3. Assess how well compulsory measures of care and treatment are
working at present and make recommendations for improvements in
care.
Consideration of individuals’ experiences of compulsion and detention
central to this, involvement in decisions about care and treatment, length
of stay, support offered in hospitals, reciprocity, involvement of family
members and carers, awareness of rights, research around efficacy of
community care and of compulsory treatment orders.
4. Consider alternatives to compulsory measures of care and treatment
and make recommendations.
Least restrictive principle, Open Dialogue options, how the need for
compulsion is reduced in the first place, intensive home treatment, crisis
services etc
To some extent, discussions about the need for compulsion have
overlapped with the Executive Team papers which are now being
discussed in a number of Groups as well as by the discussions and
recommendations of the Capacity and Support for Decision Making
Group, but they may be enhanced by further discussion on this and
other subjects when the Group meets after the summer.
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Work of the Reference Groups
As mentioned in the introduction to this report we have now established
two Reference Groups, one for practitioners and one for people with
lived experience of mental health and incapacity law, either personally or
as a carer. These Groups are looking at some of the more developed
ideas, after they have been considered by the Executive Team. The
Groups are looking at different issues at different times at a pace that
suits each group, but across the lifetime of both groups, the same topics
will be discussed.
Reference Groups - aims and scope
The primary aim of the Reference Groups is to consider and comment
on some of the ideas for change and issues identified by the Executive
Team and Advisory Groups before wider stakeholder consultation and
final recommendations are made.
There is no expectation for the Reference Groups to agree with views of
the Executive Team of the Review. Equally, there is no expectation that
clear agreement between members of the Reference Groups is reached
on each point. All final recommendations lie with the Review.
Membership of the Reference Groups may change from time to time to
enable us to hear from people with specific knowledge, interest or
experience in a particular topic being considered by the Review and to
allow us to hear from people we have not heard from.
Practitioners Reference Group
The Practitioners Reference Group is chaired by Professor Colin McKay
and Professor Jill Stavert. It is comprised of practitioners with a range of
knowledge and experience working with people who have mental health
issues, learning disability, personality disorder, autism, dementia, or
working with the carers of such individuals. It meets monthly. Its first
meeting was in April 2021. To date, it has agreed its aims and scope
and has considered the Review’s papers on the purpose and principles
of mental health and capacity legislation.
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Overview of Practitioners Reference Group views on the Purpose and
Principles papers
Both papers were generally considered to be aspirational and ambitious
and were well received. The move from simply authorising and setting
out the limits of non-consensual interventions to providing support and,
where necessary, protection, and promoting individual autonomy
alongside rights and responsibilities was met with approval.
Other comments included the need to be clear about who the legislation
applies to, for example, it must encompass long and short-term disabling
factors; whether and how it might also apply to persons with drug and
alcohol addiction; and to revisit inappropriate terms and roles, for
example, ‘mental disorder’ and ‘Mental Health Officer’, in light of
changes in approaches to the support, care and treatment of persons
with mental disabilities.
Reciprocity and the need for adequate and appropriately focused
resourcing in order to give real effect to the outlined purpose and
principles was also mentioned, as was the need to ensure parity
between hospital and community care, including the issue of payment
for social care which a person is obliged to accept under compulsory
measures. Any proposed legislation should carefully and unequivocally
identify who has duties to give effect to its purpose and principles as well
as ensuring that those performing duties and receiving support under the
legislation are fully aware of the principles to ensure they are properly
applied.
These comments have been taken into account in the section of this
Report dealing with the Purpose and Principles of Mental Health Law.
These issues will also be considered by the Lived Experience Reference
Group in due course before further work is done on them and wider
stakeholder consultation takes place.
Lived Experience Reference Group
The Lived Experience Reference Group is chaired by Karen Martin and
Graham Morgan. The Lived Experience Reference Group comprises
people with lived experience, including experience as unpaid carers of
people with mental health issues, learning disability, autism and
dementia. The group meets monthly, with the initial meeting held on 19th
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April. This meeting was held to introduce members to each other and to
discuss the format of future meetings and Terms of Reference. The
Reference Group will align its work with the Practitioner Reference
Group in that both will discuss and deliberate on the same topics.
The group is facilitated by Jayne MacLennan, Director of MacLennan
Norman, who was externally appointed with the support of the
Communication and Engagement Advisory Group.
The first full meeting of the group was held on 21st May when the
amended Terms of Reference were agreed. The Group then moved to
discuss issues of communication, particularly between unpaid carers,
mental health staff and those with lived experience. To assist with this,
the group members had sight of the findings from the survey carried out
by the Communication and Engagement Advisory Group into awareness
of unpaid carers and ways of engaging with them. This survey was
based on the resource Triangle of Care, and we consulted with mental
health practitioners in February 2021.
Papers for consideration by the Reference Group are sent out
electronically at least 10 days ahead of meetings. On request, papers
can also be posted out. All papers are written in a format which is
accessible, such as plain English. Other formats can be used on request
such as large print. If members do not wish a plain English version of a
paper, this will be respected. Sending out papers in advance allows
members time to prepare and discuss with others in their own
communities, groups and networks and bring these views to meeting.
Overview of Lived Experiences Reference Group views on the Survey of
Engagement with Unpaid Carers
The survey findings were discussed by the Group and there was no real
surprise at some of the findings. Some concern was raised around
apparent lack of Carer awareness training provided to mental health
staff, in particular to psychiatrists. Where this was provided to staff, it
was not carried out on a mandatory or even routine basis.
There was also a concern around barriers to communication, many of
which were to do with environment as opposed to people. Examples
were discussed of hearing induction loops not having batteries, for
example, or relying on family or friends to sign or interpret for someone.
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Other comments included the need for mental health staff to be more up
to date with their awareness of legislation affecting carers, such as the
Carers (Scotland) Act 2016. Many practitioners did acknowledge that
carers were entitled to a Carer Assessment but did not appear to know
that the new Act replaces this with Adult Carer Support Plans and Young
Carer Statements which are more comprehensive than the old
assessments.
There was an appreciation of the fact that practitioners did value the
involvement of carers and family and found, for example, that it could
prevent a failed discharge from happening. However, there were some
comments about the lack of consistency around sharing of information
with the majority of practitioners stating they would only share
information if the patient formally consented to that. The Group felt that
some understanding of the methods of sharing, and types of general
information which can be shared, needed to be improved.
The report will also be considered by the Practitioners Reference Group
in due course before further work is done on them and wider stakeholder
consultation takes place. The Group will next consider the developing
views from Executive team on the purpose of the law and considerations
around principles for mental health and capacity law.
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Adults with Incapacity and Adult Support and Protection
Legislation
As has been mentioned in earlier reports, given that formal consultation
has already taken place recently on adults with incapacity legislation,
much of the early focus of the SMHLR was on the mental health law
elements of theTerms of Reference. This work will continue, and
alongside this, the Review has started formal consideration of those
elements of the Adults with Incapacity Act (AWIA) on which the SMHLR
may wish to make recommendations. An expert advisory group has
been established to consider this work, and that group includes
practitioners working in adult support and protection to ensure the
particular aspects of that legislation are appropriately considered.
It is intended that the Review will consider the following issues,
 A process to address human rights concerns around people
placed in situations that deprive them of their liberty where
currently the law is unclear or arguably not human rights
compliant.
 Recommendations for a revised guardianship system.
 A review of, and any recommendations for change in respect of,
Powers of Attorney, Part 2 of the AWIA, which may include, for
example, developing a model which can better encompass
supported decision making and reviewing whether there is
sufficient oversight of, and support for, Attorneys.
 Subject to the recommendations in respect of guardianship, to
review and consider any recommendations for change in the
Access to Funds process, Part 3 of the AWIA and the
Management of Residents’ finances, Part 4 of the AWIA.
 Review the way in which Part 5 (medical treatment) is operating,
including the use of Section 47 Certificates, making such
recommendations as may be required for any update and change.
 Subject to any recommendations on fused legislation, review
treatments which overlap with treatment under mental health law,
including the use of force and medication for mental disorder.
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 Consider a provision equivalent to s5 of the Mental Capacity Act
1995, i.e., a provision that people acting without formal authority
but in line with the principles are protected from liability.
 Subject to the recommendations in respect of guardianship, review
and consider any recommendations for change to the current
intervention order process.
 Review and recommend change as may be required in the
application of the AWIA for international (cross border), Power of
Attorneys and measures of protection.
Monthly meetings have been arranged to take forward this work, and, in
between these meetings, there will be targeted discussions with
interested parties to get feedback on possible changes as the work
develops. Recommendations for change will be included in wider
consultation in spring of next year.
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Planned Future Workstreams
Accountability workstream
A new strand of work on accountability has begun. It is considering the
degree to which the existing legislative framework provides a clear line
of responsibility for ensuring that people’s rights are protected, promoted
and realised. Exploring and seeking feedback on approaches and
proposals for change will take place with groups and individuals in
autumn/winter to inform consultation by the Review in early 2022.
The work will look at the issues of concern raised around aspects of
accountability during the Review’s Phase 1 Consultation.31 These
include the need for an open and accessible complaints system that has
the confidence of complainants, consideration of strengthening existing
rights to individual and collective advocacy, and ensuring regulatory and
monitoring bodies have sufficient powers and capacity to ensure that
human rights are protected, promoted and fulfilled.
It will also work within the context of the recommendations made by the
National Taskforce for Human Rights Leadership for a new statutory
human rights framework for Scotland. These underline the need to
ensure that rights holders know and can exercise their rights. They also
highlight strengthening access to justice including ensuring adequate,
accessible and effective remedies. This includes looking at ways to
reduce the burden on the individual to take legal action, especially when
the issue facing them is systemic or affects a number of people, which is
often the case for violations of ESC rights.32
Forensic Mental Health Law workstream
The Review’s Terms of Reference require the Executive Team to make
recommendations that give effect to the rights, will and preferences of
the individual by ensuring that mental health legislation reflects people’s
social, economic and cultural rights, including UNCRPD and ECHR
See the Review’s Summary of Response to the Consultation (2020), Available at: Summary of the
Responses to the Consultation | Scottish Mental Health Law Review
32
See the National Taskforce for Human Rights Report (2021). Available at: National Taskforce for
Human Rights: leadership report - gov.scot (www.gov.scot)
31
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requirements. For forensic mental health law, there are additional
complexities in relation to the UNCRPD and in relation to human rights
in general. Those complexities need to be considered carefully in
relation to compulsory care and treatment of forensic patients.
The Review’s Executive Team intends to work up a specification for
consultancy on this workstream. The work would be reported to the
Executive Team, to inform the Team’s approach to consultation in this
area. The work will take account of the findings of the Barron Review,
2021 – the Independent Review into the Delivery of Forensic Mental
Health Services in Scotland and relevant sections of the Rome Review,
2019 – the Independent Review of Learning Disability and Autism in the
Mental Health Act.33

33

The Independent Review into the Delivery of Forensic Mental Health Services final report can be
found at: Independent Forensic Mental Health Review: final report - gov.scot (www.gov.scot). The
final report of the Independent Review of Learning and Disability in the Mental Health Act is available
at: IRMHA-Final-report-18-12-19-2.pdf (nrscotland.gov.uk)
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Timeline
The timeline below illustrates the milestones for the remainder of the
Review. You can also access this through our website by clicking here.
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Reports Published in the Last Six Months
The Independent Review into the Delivery of Forensic Mental
Health Services
Derek Barron’s report into the delivery of Forensic Mental Health
Services in Scotland was published in February 2021.34 The Review’s
remit was to review:
 Strategic direction, ongoing oversight and governance
arrangements
 Demand capacity and availability across the forensic secure estate
 High secure provision
 Community forensic mental health services
 Forensic mental health services and the justice system, and
 Forensic mental health service for client groups with particular
needs.
The final report is to be commended for its focus on the need for a truly
person-centred approach to forensic mental health service, underpinned
by principles that minimise unnecessary restrictions, and maximise
opportunities for individuals to move on from restrictive environments.
In particular, the report’s comments on the issue of timely transitions
through and out of forensic inpatient services is something this Review
has seen echoed in mental health services more generally, with
particular reference to the need for improved access to community
services.
The lack of suitable accommodation in the community and support
packages with appropriately trained staff is highlighted in chapter 5 of
the report. For forensic services, this can lead to some people’s
discharges being delayed, sometimes for years. In wider mental health
services, we have found the lack of support for a person leaving hospital
34

The Independent Review into the Delivery of Forensic Mental Health Services final report can be
found at: Independent Forensic Mental Health Review: final report - gov.scot (www.gov.scot)
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can lead to repeated readmissions before a cycle of distress is broken
and the right care provided on discharge.
The involvement of family and friends, where appropriate, in a person’s
care is something that the Communication and Engagement Advisory
Group has been looking at in detail, and the comments from chapter six
of the Barron report echo what has been found in our work, namely that
family members or close friends of people receiving forensic mental
health services often felt like they were not sufficiently involved in
decision making processes. This is despite ‘respect for carers’ being one
of the Millan principles upon which the 2003 Act is based. We welcome
and support the recommendations for greater carer involvement.
During the course of his report, Derek Barron wrote to the Scott Review,
highlighting concerns with the law that had been brought to his attention.
These included:
 Lack of a right of appeal for persons whose discharge from low
secure facilities is delayed by lack of appropriate community
accommodation.
 The need for clarity in law around the length of detention for
treatment to avoid arbitrary detention or the appearance of
arbitrary detention.
 Extending the availability of “recorded matters” to people subject to
criminal orders.
We will be considering these issues along with others as we take
forward the work around the interface between criminal justice and the
2003 Act.
The Independent Review of Adult Social Care in Scotland
February 2021 also saw the publication of Derek Feeley’s report
reviewing Adult Social Care in Scotland.35
The core remit of this review was to recommend improvements to adult
social care.
The Independent Review of Social Care’s final report can be found at: Independent Review of Adult
Social Care - gov.scot (www.gov.scot)
35
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In his foreword to the report, Derek Feeley spoke of the gap between the
intent of ground-breaking legislation in Scotland and the lived experience
of people who need support. That gap between law and practice is one
that this Review has also heard of around mental health and incapacity
law, from persons with lived experience and practitioners.
This Review echoes the need to shift the paradigm of social care as
recommended by the Feeley report, to one underpinned by a human
rights-based approach, looking at social care as an investment, enabling
rights and supporting capabilities in a consistent and fair manner.
The Feeley report highlights the same issue Derek Barron mentioned,
namely that people and their carers and families often did not feel they
had an opportunity to be a partner in the decision-making process about
their care and support.
The fact that access to social care support is based on eligibility, where
the starting point means you have to be in critical need and at crisis
point, means there is a lack of focus on prevention and early
intervention. This has led to a lack of resources targeted at providing
support to prevent crises from happening in the first place. If provided
earlier, the extent of resources required may be significantly less. This
Review is aware from evidence gathered from a wide range of persons
with lived experience and practitioners across mental health and
incapacity law that this is becoming a significant issue in the provision of
mental health care. This is in conflict with the principle of least restrictive
intervention in people’s lives.
This Review supports the recommendations for establishing a human
rights-based approach to social care services set out in chapter 3 of the
Feeley report. We look forward with interest to see how the
recommendation for a National Care Service for Scotland is taken
forward by Scottish Ministers. It will clearly be relevant in the area of
mental health in all its aspects.
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National Taskforce for Human Rights Leadership Report
The wide reach of the final report from the National Taskforce for Human
Rights Leadership, published in March 2021, marks it out as being of
major significance, well beyond the work of this Review.36
The report recommends that there should be a Bill which would directly
incorporate into domestic law four international human rights treaties,
including the International Covenant on Economic, Social and Cultural
Rights (which includes the right to ‘the enjoyment of the highest
attainable standard of physical and mental health’) and the Convention
on the Rights of Persons with Disabilities. It also recommends the
inclusion of rights for older people and an equality clause promoting the
rights of LGBTI people.
The Taskforce proposals include:
 All Scottish legislation will need to comply with these Treaties,
including any future mental health and capacity law.
 Public bodies will be under a duty, initially, to have due regard to
these rights, and, after a period of preparation, will be under a duty
to comply.
 There will be a mechanism for legal challenge where there is a
failure to comply, including a range of remedies.
 There should be a participatory process to define the ‘core
minimum obligations’ of economic, social and cultural rights – this
would be a floor, not a ceiling, and there would be a duty of
progressive realisation for the country to build on this floor.
Scrutiny
The Taskforce believes that scrutiny bodies have an important role to
play in ensuring that rights are upheld and identifying any systemic
shortcomings. This potentially includes ensuring that additional duties

The National Taskforce for Human Rights Leadership’s final report can be found at: National
Taskforce for Human Rights: leadership report - gov.scot (www.gov.scot)
36
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are placed on them in order to enhance access to justice and ensure
human rights obligations are given effect by all public authorities.
The Review is considering what this might mean for the Mental Welfare
Commission, as well as the other bodies that play a scrutiny role in
relation to mental health services (Healthcare Improvement Scotland,
the Care Inspectorate, etc.). Our new work stream on accountability will
take forward these issues.
Information, advice, advocacy and access to justice
The report is clear about the need for capacity-building across civil
society for effective implementation of the new framework, including a
need to ensure that rights-holders know, and can exercise, their rights.
In mental health, some of the measures that may be needed to achieve
the first of these might include:
 A stronger duty on government to ensure service users and unpaid
carers have information and expert advice about their rights at all
stages of their care, treatment and support.
 A strengthening of the existing duty to provide advocacy to ensure
it is genuinely available when needed.
 Greater support for Disabled Persons Organisations (DPOs) in
mental health, learning disability, dementia and so on, recognising
the obligations in the UNCRPD to support DPOs.
 A new duty to ensure that collective advocacy is supported and
resourced to allow service users and carers a much greater role in
service planning and oversight.
These measures are framed in broad terms with a need for further
development. The Review is carefully considering what could be
proposed for mental health and incapacity law.
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The UNCRPD
The Taskforce report included the UNCRPD alongside other treaties for
incorporation. This has major implications, given the radical and farreaching nature of this treaty – for example, in setting out a right to
independent living, and the strong requirement to ensure that
discrimination on the grounds of disability is eliminated.
For the Review, there are challenging questions about the provisions of
the UNCRPD regarding legal capacity, including Articles 12 and 14.
These are under separate consideration by the Capacity and Support for
Decision-Making Advisory Group.
The Review does, however, very much welcome the approach taken by
the Human Rights Taskforce and would echo the words of the Feeley
report at page 22:
‘We are aware of work underway to consider the incorporation of human
rights conventions within Scots law…. everything we have heard during
our discussions suggests there would be a warm welcome for any
approach that brought clarity and certainty to the importance of human
rights, not just for social care support but across civic life’.
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Glossary

2000 Act or AWIA

The Adults with Incapacity (Scotland) Act 2000

2003 Act

The Mental Health (Care and Treatment) (Scotland)
Act 2003

ASP

The Adult Support and Protection (Scotland) Act
2007

Advance Statement

Under sections 275-276C of the 2003 Act, an
advance statement is a statement by a patient setting
out the way in which they want to be treated or
treatment they do not want for their mental health
condition. Doctors and the Mental Health Tribunal for
Scotland need to pay attention to the advance
statement and should not override it without justifying
why they have done so. The Mental Welfare
Commission holds a register of advance statements.

Advocacy

Under section 259 of the 2003 Act, people affected
by the Act have a right to independent advocacy, and
health boards and local authorities must ensure
independent advocacy services are available.
‘Advocacy services’ are defined as ‘services of
support and representation made available for the
purpose of enabling the person to whom they are
available to have as much control of, or capacity to
influence, that person’s care and welfare as is, in the
circumstances, appropriate.’

Autonomy

The ability to be the author of one’s own life and have
one’s will and preferences respected.

CAMHS

Child and Adolescent Mental Health Services
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Capacity

In Scotland, currently, if decisions are to be made
about a person then a lack of mental capacity under
the Adults with Incapacity (Scotland) Act 2000 or
significantly impaired decision-making ability because
of mental disorder Mental Health (Care and
Treatment) (Scotland) Act 2003 is an essential
component.
‘Capacity’ may mean legal capacity or mental
capacity. The difference is explained at page 41 of
the July 21 Interim Report.

Child and young person

The UNCRC states that a child is anyone under the
age of 18. In Scotland, for most purposes a child is
someone aged under 16. In general, duties on public
bodies or professionals to pay special attention to
children and young people apply to anyone aged
under 18, but provisions regarding the decisionmaking ability of the child, such as on medical
consent, or appointing a named person, apply to
children aged under 16. We use the term ‘child and
young person’ to mean someone aged under 18.

Compulsion

A provision for a person to be treated or detained
without their consent. There are several different
types of orders authorising compulsion under the
Mental Health (Care and Treatment) (Scotland) Act.
These include: emergency detention certificates (up
to 72 hours); short term detention certificates (up to
28 days); and compulsory treatment orders. These
orders are sometimes known as civil orders. Some
provisions of the Adults with Incapacity Act or Adult
Support and Protection Act may also involve
compulsion.

Compulsory
Treatment Order (CTO)

The main form of long term compulsory detention and
treatment under the Mental Health (Care and
Treatment) (Scotland) Act 2003. The order is made
by the Mental Health Tribunal for Scotland following
an application by a Mental Health Officer, alongside
two medical recommendations. The order lasts for up
to 6 months and can be renewed.
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Designated Medical
Practitioner (DMP)

Doctors, normally consultant psychiatrists, who have
powers under Part 16 of the 2003 Act to authorise
medical treatment for mental disorder where a patient
is subject to compulsory treatment

ECHR

European Convention on Human Rights

Equality and NonDiscrimination

All human rights should be enjoyed equally by
everyone without discrimination.

The UNCRPD makes it clear that:
· A diagnosis of mental disability or mental
incapacity can never justify restrictions of
autonomy through, for example, detention
and other non-consensual interventions or
protective measures.
· Support is required to ensure equal rights
enjoyment by persons with mental
disabilities.
· Any decision taken without a person’s
consent and related restriction of their rights
must be based on the same criteria as for all
persons.

Human rights based
approach

Empowering and enabling people to know about
and claim their rights and increasing the ability
and accountability in giving effect to these rights.

Mental disorder

Currently defined under section 328(1) of the 2003
Act as:
a.
b.
c.

Mental illness;
Personality disorder; or
Learning disability.

The Act also states that certain behaviours or personal
characteristics do not, in themselves, constitute mental
disorder, including sexual orientation, anti-social
behaviour, or acting imprudently.
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Mental Health Officer
(MHO)

A social worker with a special qualification who is
able to carry out various functions under the 2003 Act
and the Adults with Incapacity Act, including
approving emergency and short term detention and
reports in relation to compulsory treatment orders
and guardianship

The Mental Health Tribunal
for Scotland (the Tribunal)

Established by the Mental Health (Care and
Treatment) Act 2003 to check whether it is right that a
person needs compulsory treatment under the Act. A
Tribunal meeting which makes such decisions
involves a group of three people, known as the panel.
Of these three people one will be a lawyer, one will
be a doctor and the third will be a person who knows
about mental disorder such as a nurse or a social
worker. Some panel members themselves also have
lived experience or provide unpaid care to someone
with lived experience. Tribunal meetings are often
called hearings. At a hearing the Tribunal members
will read and hear about the person called to the
Tribunal before making a decision about the person’s
care and treatment. The person themselves may also
be asked if they have anything they wish to say. The
person can also be represented by a lawyer to help
them with the process and the hearing.

Mental Welfare
Commission for Scotland

A public body established under Part 2 of the 2003
Act to protect the human rights of people with mental
illness, learning disability, dementia and related
conditions. The Commission visits hospitals, prisons
and other institutions, investigates cases of possible
deficiency in care, promotes good practice and
provides advice and guidance.

(the Commission)

Named Person

Someone who can look after the interests of anyone
made subject of compulsory measures under the
2003 Act. If a person is under 16 this would be a
parent or person with parental responsibilities. If a
person is 16 or over they have the right to choose
whom they wish to be Named Person. The Named
Person has similar rights to the patient to appeal to or
participate in hearings by the Mental Health Tribunal.
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Open Dialogue

Originating from Finland in the 1980s with its
background in family therapy for mentally ill children,
Open Dialogue in mental health is based on a
recovery-oriented model. It seeks to use the support
available to persons with mental illness within their
social networks (including families) with a view to
enabling individual autonomy within a continuous
caring arrangement.

Responsible Medical
Officer (RMO)

A psychiatrist in charge of the care of a patient
subject to compulsion under the 2003 Act. The RMO
has a duty to keep the care of the patient under
review, and to end compulsion if it is no longer
needed.

Risk

The possibility of loss, danger or harm.

The Rome Review

The Independent Review of Learning Disability and
Autism in the Mental Health (Care and Treatment)
(Scotland) Act, chaired by Andy Rome, reported at
the end of 2019.

SIDMA

Significantly impaired decision making ability. To
trigger civil compulsory care and treatment
(emergency detention, short term detention and
compulsory treatment orders) under the Mental
Health Act the patient’s mental disorder must cause
significantly impaired decision-making ability about
medical treatment.

Supported decision making

Supporting a person’s decision-making ability to
ensure that their will and preferences are respected.

Support for decision making

The requirement to offer support to a person with
their decision making.
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Support for the exercise of
legal capacity

Referred to in Article 12(3) UNCRPD and ensures that a
person’s will and preferences are ascertained and given
legal force.

UNCRC

United Nations Convention on the Rights of the Child

UNCRPD

United Nations Convention on the Rights of Persons
with Disabilities

If there are any terms you would like to see added to our glossary,
please let us know. This is continually updated on our website. You can
do this through the Secretariat via: secretariat@smhlr.scot
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Accessibility
Please note that an accessible version of this report is to follow.
Feedback
If you have any general comments/feedback on this report please send
this to the Secretariat to the Review via secretariat@smhlr.scot
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