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Introduction

This is a summary of the third report of the Scottish
Mental Health Law Review.

The team which is helping to do this review is
called the Executive team.

The Executive team meets regularly to talk about
what they have found out .
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The team will finish their work on the review in
September 2022.

They will hand in a report and recommendations to
the Minister for Mental Wellbeing and Social Care
from the Scottish government.

The review team want the report to gather the
views of a large number of people from many
different backgrounds.
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This includes the views of people who have used
mental health services, and people with lived
experience.

The views are important because they can be used
to help change laws and government policy around
mental health.

Since the last report the group has been working
on 5 different subjects.

Each subject is supported by a group called an
Advisory Group which gives expert advice and
information to the review team.
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These groups 5 are:
Children and Young People group
Economic, Social and Cultural Rights
Capacity and Support for Decision Making
Communication and Engagement
Compulsion

Children and young people group

The children and young people group have met
with people who have had experience of mental
health services for children and young people.

Young people said they were not aware of their
rights.

Young people said that staff spoke to their parents
and not them.
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Parents said they did not always feel included in
the care given to their children.

Economic, Social and Cultural Rights group

The Economic, Social and Cultural Rights Group
look at how the law could be improved so
everybody who is cared for can have social,
economic and cultural rights.

These are rights to things like enough money.

Or a right to a safe place to live.
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The group think it is important we get the right
information and data about whether people are
getting these rights.

The group think we need to record things like the
age and race of people.

If we record this type of information the group
thinks more people will have their rights respected.
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Capacity and Support for Decision Making

This group is looking at how the law can provide
better support to individuals who might not able to
make a decision on their own about their care and
treatment.

The group believes we should have supported
decision making.

The group believes people in this situation should
be given as much support as possible to make
decisions themselves.

The group thinks we need better ways to decide
whether somebody is able to make decisions about
their care and treatment.
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The group thinks it is important that if changes are
made to the law it applies to everybody in the same
way.

Communications and Engagement

The communications and engagement group will
make suggestions on the best way of letting people
know about the work of the review.

It will make suggestions on how people can get
involved to share their views and experiences on
mental health law.
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The group will think about how we let more people
know and understand more about mental health
and incapacity law.

The group have been looking at how carers are
involved with decisions about the people they care
for.

The group have found out that medical people and
people working with mental health law need more
training so they can involve carers in decisions.

The group have also been helping people to
understand what ‘Human Rights’ mean and are
holding an online event with THE ALLIANCE to
raise awareness.
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The Compulsion Group

The Mental Health Act says that doctors can make
some people take medicine or other treatment to
make them better even if they don’t agree.

Doctors can also make some people stay in
hospital even if they do not agree.

The compulsion group is finding out how people
feel about these things.

The group will make suggestions about how these
things could be made better.
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The group have talked about whether treating
people without their permission is needed and how
we might be able to change how this happens. This
includes if it needs to happen at all.

The group have talked about whether giving people
the care and treatment they need earlier means
that this doesn’t need to happen so much.

The group are talking about why more people are
being treated without giving their consent.

The Executive team talks about the work that the
Advisory Groups have been doing at their regular
meetings.
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Two new groups have been set up to advise the
Executive Team.

These groups are called Reference Groups.

The Reference Groups look at ideas which have
already been worked on by the Executive Team.

One group is for people whose job is to do with
mental health and working with the law.

The other is for people who have lived experience
of mental health law .
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The review team hoped to meet more people in
person but this has not been possible due to
COVID. The team have met with groups online and
will continue to do so.

The team want to make sure that they connect with
as many people as possible.

This report shows what the review team has been
doing and thinking about since the first interim
report which showed why three pieces of mental
health law are being reviewed and how this is
being done.
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It will show how mental health law might look if they
follow the rules laid out in the United Nations
Convention on Rights of Persons with Disabilities
and the United Nations Convention on the Rights of
the Child.

Human Rights
The Scottish Government have a duty to make
sure that people’s Human Rights are protected.

The Scottish Government are going to create a
new Human Rights Bill.

One of the things this Humans Rights Bill will try to
do is make sure that the rights of disabled people
are protected.
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Many rights in this bill will come from the United
Nations Convention on the Rights of Persons with
Disabilities.

Some of the rights in the bill also come from the
International Covenant on Economic, Social and
Cultural Rights.

These are important documents about how the
United Nations thinks we need to protect human
rights.

The Scottish Mental Health Law Review team want
to make sure that the law always allows people to
have the highest level of care, treatment and
protection.
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The review will help to protect other types of rights
which people should have.

The review team believes that protecting human
rights is a good way to make the lives of people
with disabilities better.

Human rights can help to protect the family and
carers of people with disabilities.

Human rights can help to protect the staff who work
with them.
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The review team feels that a lot still needs to be
done so everyone knows about their rights.

What should Metal Health Law Do?

In the future mental health law should help to
protect the human rights of anyone who has what
is known as a “mental disorder”.

At the moment, the law says that a “mental
disorder” is anyone who has a mental illness,
learning disability or similar condition.

The review team believes that the term “mental
disorder” should be changed because people
object to having this language used to describe
them.
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The review team think the term “mental and
intellectual disabilities” could be used instead. The
review team are still talking to people to see what
they think about this and haven’t come to a final
decision.

They want to talk to people with lived experience
and those who support them before telling the
Scottish Government what they think the law
should do.

The review team want mental health law to meet
the needs of everybody with disabilities.

The team will also think about whether there is a
need to have a different law for certain groups.
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The review team is unsure whether a mental health
diagnosis should be needed to give people
treatment without their permission or not.

A diagnosis is when a medical person says what is
happening in a person’s body or mind.

What should mental health law be for?

The review team believe that the mental health law
should be there to make sure that all people with
disabilities are respected.
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At this time mental health law is mainly used to
allow treatment without the permission of the
person being treated.

Mental health law does not always look after the
wider needs of people with disabilities.

The review group will give recommendations on
how the needs of people with disabilities can be
looked after by making sure their human rights are
protected.
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This will be done with the help of a group called the
“Economic, Social and Cultural Rights Advisory
Group”.

At this time some mental health laws say that
people can be given treatment without their
permission.

The review group wants to change the law so
people’s rights are protected and their wishes are
listened to.
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Principles of Mental Health Law

The review team believes that the changes to
mental health law should be based on 4 principles.

These principles can be found in the United
Nations Convention on Rights of Persons with
Disabilities.

These 4 principles are listed below.
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Respect For Dignity

People should be respected and well treated as
individuals.

Respect for autonomy

People should be able to make their own decisions
and their individual wishes should be respected.

Non-Discrimination and Equality
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Disabled people should be able to join in society as
equal citizens and have control over their own
lives.

Inclusion

Mental health law should support people to take
part in society and not just give treatment.

Adults with Incapacity and Adult Support and Protection
Legislation

The review team is thinking about what changes to
make to laws which protect the rights of people
who are unable to make their own decisions.
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The review team is also thinking about what
changes to make to laws which provide adult
support and protection.

A group of people who know a lot about this
subject have been set up to do this.

Workstreams

There are two new areas which the team want to
work on in the future.

26

The team want to find out if mental health laws
make sure people in charge are always protecting
the rights of those with disabilities.

The team will also be looking at the laws which
affect people with a mental disability who are going
through the legal system or have been through it.

The will be done by looking at the findings in the
Barron Review.

This is a review which looks at services for people
with disabilities who are going through the legal
system in Scotland or have been through it.
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The review will also base their recommendations
on the parts of the Rome Review which deal with
the law for people with disabilities.

Timeline

Below you can find a timeline for the review team.

July – Septemember 2021

The team will use all their information to think about
what needs to change in mental health law.
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October 2021 – Janurary 2022

The team will agree on the areas of mental health
law they might want to change and ask people
what they think.

Feburary – June 2022

The team will agree on what recommendations
they want to make to the Scottish government and
make a draft of them. This means the things they
think need to happen.

July – October 2022
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The team will give the recommendations in their
final report to the Scottish Government.
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